IN THE HIGH COURT OF JUSTICE CLAIM NO: HQ04X01648
QUEEN’S BENCH DIVISION

BETWEEN:
DAVID ALAN WALKER Claimant
and
(1) CHARLES F CHRUSZCZ
(2) IRWIN MITCHELL
(a firm) Defendants
BRIEF TO COUNSEL

Counsel has herewith:

A Draft Statement of the Claimant
Application of the Second Defendants for exchange of Witness Statements
Statement of Instructing Solicitors

Copy correspondence documents

m Qo ow

Statement of Costs

Learned Counsel will undoubtedly recall advising in this case previously. Onmn 12
January at 11.30 am at Room E116 there is an Application to be heard relating to the
exchange of Witness Statements. The Application has been by the Solicitors for Mr

Charles Chruszcz.

Learned Counsel will appreciate the task of Instructing Solicitors in getting to grips
with the voluminous documents in this case. It has proved necessary to sort them into

order before being able to get a clear over view of the matter.
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Instructing Solicitors have now been able to prepare a detailed Statement and, subject
to Mr Walker’s approval of the same, will be in a position to exchange the same
imminently. Instructing Solicitors would suggest 14 days as a suitable period to
obtain its approval and make any amendments or additions. Learned Counsel has
herewith the draft (exhibits to the same to follow with dx) if Learned Counsel has any
comments to make on the Statement could you please do so when reporting back to

Instructing Solicitors with the outcome of the hearing.

As Mr Walker is legally aided so far as costs are concerned Instructing Solicitors
would, naturally, prefer the Order to read costs in the case or alternatively costs
reserved of this Application. If an Order is made against Mr Walker then it should

not be enforced without leave due to his legally aided status.

Instructing Solicitors have been anticipating an Application to strike out the claim as
against Messrs Irwin Mitchell. Accompanying this Brief is a copy of the draft
Application and witness statement in support. It was understood that the Application
was lodged at Court in the week prior to the Christmas break but Instructing Solicitors
have not at the time of dictating this Brief been served with any Application. If that
Application proved successful then it would significantly affect the wording of the
Statement and Learned Counsel will see from the accompanying correspondence that
Instructing Solicitors were inclined to agree to a postponement of the exchange of
Witness Statements until Irwin Mitchell’s Application had been disposed of but as

nothing has materialised progress should be made.
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In relation to the Statement; you will see that Mr Walker includes comments
concerning the use of Mr Barker as a witness and the reservations .expressed by his
then Solicitors about the use of Mr Barker at the Liability Trial. Further, he continues
to press the point concerning the JCB enquiries and his later discovery of the optional
step and whilst Instructing Solicitors understand that these are not crucial elements of
his professional negligence case it is hoped that the conclusion of a minor part of his
Statement may placate Mr Walker in feeling that his point of view is now being
reflected. (Unless Learned Counsel feels that the inclusions may actively damage Mr

Walker’s professional case).

It is understood that Learned Counsel has retained his bulky paperwork and therefore
should be in possession of the background to the case. If he requires any further
information prior to the hearing on Wednesday would he please contact Instructing

Solicitors.
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IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
HQ 04X01648

BETWEEN:
DAVID ALAN WALKER Claimant
and
(1) CHARLES F CHRUSZCZ
(2) IRWIN MITCHELL
(a firm) Defendants

BRIEF TO LEADING COUNSEL - SUSAN RODWAY

Instructing Solicitors refer to the recent conference in Mr Walker’s case and the

Application to Mr Justice Jack for clarification of his Order of the 15" July.

Learned Counsel is requested to appear on the Application for clarification of that
Order.

Accompanying this brief is the Notice of Application, Statement of Nevil Edmund
Croston which expands on the draft previously seen by Learned Counsel to take into
account some of the matters discussed at conference, the exhibits, a draft Order and

letter received from Legal Services Commission dated 20™ October 2005.

Learned Counsel is requested to appear. If there is any further documentation or
information that Learned Counsel requires for this purpose no doubt contact will be

made with Instructing Solicitors.

Notice of Application has been notified to the Defendants by fax on the 10"
November (minus the statement of Mr Walker and exhibits) and the papers forwarded

to our London Agents for issue.
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Also accompanying this brief is a copy of the Judgement of Mr Justice Jacks.
The JCB correspondence is an exhibit to Mr Walker’s statement at tab 22.
Learned Counsel should know that an approach was made by the Solicitors

representing Irwin Mitchells inviting Mr Walker to delete the reference to the £95,000

in the preliminary issue. Instructing Solicitors declined the invitation!
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IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION

BETWEEN:-

DAVID ALAN WALKER
-and-

CLAIM NO: HQ04X01648

Claimant

(1) CHARLES CHRUSZCZ QC First Defendant

-and-

(2) IRWIN MITCHELL
(a firm of solicitors)

Second Defendant

INSTRUCTIONS TO COUNSEL TO ADVISE/BRIEF

Counsel has herewith:-

10 Binders

~

I

O

3% ESSEX STREET
LONDON WC2IR 3AT

TEL: 020 7832 1111
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1. Instructing Solicitors act on behalf of David Alan Walker the Claimant in
proceedings against his former Legal Advisers, Charles F Chruszez QC and
Irwin Mitchell Solicitors arising out of their representation of him up to and
including a liability only trial on the 12™ December 1996.

2. Instructing Solicitors advise under a Public Funding Certificate subject to a
High Cost Case Plan and Learned Counsel’s attention is drawn to the
limitations on that plan.

3. There is a trial on liability/preliminary issues listed in the Royal Courts of
Justice for a period of four days commencing on the 12" December 2005
(coincidentally 11" anniversary of the liability trial in the original case).

4. The issue to be dealt with is set out in an order of the 15™ July 2005 namely
‘whether the Defendants, or either of them, were in breach of duty as alleged
in paragraph 28 of the Particulars of Claim (including as to what advice they
gave) and whether £95,000 was a sum which could have been recommended

for settlement consistent with their duties’.

5. Junior Counsel in the current Professional Negligence Case is Mr Paul
Stewart of Lamb Chambers, London and he prepared the Particulars of
Claim.

6. It is anticipated that Learned Counsel would wish to see Mr Walker in
conference and this is sought for as early a date as possible to enable any
matters to be attended to prior to trial. The date for exchange of witness
statements was the 16™ September 2005.

The Core Documents are attached to the Statement of Instructing Solicitors’
Client.

The Defence statements are:-
(a) Charles Chruszez 05.01.2005. This is somewhat curious as
Instructing Solicitors were informed that he was unable to
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exchange statements on due date because he was abroad and his
solicitors were seeking a 7-day extension. Given the recent history
of their robust tactics, this invitation was declined, suggesting at
least they could forward an unsigned and undated version.

(b)  Irwin Mitchell (i) Steve Ireland 07.09.2005
(i) Julia Evison  24.02.2005
(iii) Mark Thomson 08.09.2005

7. In simple terms on the 12" December 1996 there was a settlement at the door
of the Court in a gross sum of £95,000. (Leading Counsel was not assisted
by Junior Counsel). Mr Walker received significantly less than this sum due
to benefit recoupment as a net figure. There was no trial and in fact Mr
Walker did not go into the Court room at any stage. Mr Walker argues that
he was deprived of the opportunity of presenting his case to the Court. He
felt pressured to accept the sum on the basis that he was advised that there
was a significant risk that he could come out with nothing and was assessed
as likely to be an appalling witness. It is notable that there was nothing
within the trial bundle relating to Special Damages or Mr Walker’s then
medical position. Care, employment and other quantum reports were not up
to date. Mr Walker had undergone an above the knee amputation to his left
leg in the April of 1996 and the basis for a liability trial only was that once
that issue was out of the way quantum would then have been subject to
further investigation. Of course, due to the settlement this did not occur.

8. It has to be said that at various stages throughout this litigation Mr Walker
has changed his representation on a number of occasions and his expressed
his view robustly concerning some of the reports that were obtained on his
behalf from time to time. However, Instructing Solicitors (and we believe
Junior Counsel) have not found Mr Walker’s attitude to be aggressive,
belligerent or angry which seems to be the impression gained by his former
representatives. Understandably, he expresses his view in determined terms
at times.
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