Appellant’s Notice

Notes for guidance are available which will help
vou complete this form. Please read them
carefully hefore you complete each section.

Inthe

ROYAL COURTS OF JUSTICE

For Court use only
Appeal Court | - S s )
Reference No. | Eale C' S U 27
Date filed 2 FE2&
Section 1 | Detalls -:::':-T;he claim or case

. ROYAL COURTS OF JUSTICE
MName of conart AL

Names of
clatmants/
apphcants/
petitioner

In the case orclaim, were you the
(tieck apprroprricle bex)

claimant [ ] applicant

[ ] defendant [_]respondent

Section 2

Your {appellant’s) name DAVID ALAN WALKER

Case or claim
natmber

Wames of
defendants/
respondents

D petitioner

Dothm’ (plecse specify)

: Your [anpallant’s} ném_e,~and;-aﬂdress_ .

|HQ 04X01648

{1y CHARLES F. CHRUSZCZ Q..

BRYAN & ARMSTROMNG

Your solicitor’s name

(if you are legally represented)

Your (your solicitor’sy address

THE OLD MEETING HOUSE ;
STOCKWELL GATE :
MANSFIELD

NOTTINGHAMSHIRE

NG18 1LG

N161 Appellant’s Notce { 10L00)

reference or
CONtact name

contack telephone
number

DX number

{rNCﬂNAL‘ISZ.‘l

01623 626039 |

10346 MANSFIELD |

Prinfed on E:'e:-haif of The Court Service



Section 3 Respnnﬁent’anameandaddress '

Respondent’s name (1) GHARLES F. CHRUSZCZ Q.C.

Solicitor's name ROEIN SIMORN ELP . (& the respondent i
T o begally reprresented;

Respondent's (solicitor's) contact addresy

2 ST DAVID'S COURT | [eteracs or 'MJR/JT/BARA75-17
l DAVID STREET - . . _
£ e o170 638 08

- 713115 PARK SQUARE LEEDS

DX number

Dietails of other respondents are attached [ Yes [ No

Section4 | Time 'ésti'r'ﬁéete"fn:r'éphear hearing

Do not complete if appealing to the Court of Appeal

Drays Hours Minutes
How lomg do you estimate icwill ke wpat vour appeal w ‘ 1 {
the appeal cowrt at the hearing?
Who will represent you at the appeal heanng? [] Yoursell "] Solicitor |_7| Connsel

Section 5 "Qé_ﬁ;i.{s::a'f_tﬁé-%ﬁfdér(é)_ _cur-pa_rt(s} of order(s) you want to appeal

Was the order you are appealing made as the result of a proviouws appeal® Yis | _| Mo |.r_
Name of Judge J_Z}ate of order(s) -
MR JUSTICE DAVIS | 30TH JANUARY 2006

If only part of an order is appealed, write owt that part {or those parts)

Was the case allocated to a track?  Yes Mo ["_"|
If Yes, which track was the case allocated 107 | small claims track [ ] fast track . multi-track

Is the ordet you are appealing a case management order? Yes | | No [«

2



Respondent’s name  (2) IRWIN MITCHELL (a firmy

Soliciter'sname - MESSREBEACHCROFT MANSERDUGHS E _ . fif the respondent iv
. Er e P = LE,’,"G—“}’ rgprg,\'ﬂ'ﬂﬁ-.’dj

. Respondents (solivitor’s} cantact address

Camtact name
LEEDS

LS1 2LW

gomtact telephone
nomker

REEELLT

DX number

7 PARK SQUARE EAST ‘ peference or ROG-SIF001-0370742
|
|

14099 PARK SQUARE LEEDS

Details of other respondents are attached [ /] Yes M Ne

Section 4 ﬁmeestlmatefnr appeal-hearing

Do not complete if appealing to the Gnﬁrt of Appeal

Days Hours Minutes

How loug do you estimate it will take o put your appeal to } 1 ‘ \
the appeul court at the hearing? . N

Who will represent you at the appeal hearing? [} Yourself L Sokcitor Counsel

Secions | Dkl ofh i) o bt of crdr(s) you wart o appeal

Was the order you are appealing made as the result of a previous appeal?  Yes [ No

Name of Judee Drate of order(s)
MR JUSTICE DAVIS 30TH JANUARY 2006

If only part of an order i5 appealed, write out that part (or those parts)

Was the case allocated to a track? — Yes No []

If Yes, which rack was the case allocated to? [| small claims twack  [_] fast track multi-track
Is the order you are appealing a case management onder? Yes |:| Mo [a

2 (e} .




Pemmission to Appeal

St:ﬁliﬂn 6

Has permission to appeal been granted?

Yes [ complete box:A

A

Mo [+} coraplete hox B
© B you are asking for
Perrission or i £ aot

reqriired

Date of order granfing permission SR

Name of judie

_Naﬂmn'fcnurt

r! [7] 1donot need permission

D 7 NEVIL CROSTON of Bryan & Armstrong
| appellant('s solicitor) seek permission to appeal the
. order(s) at section 5 above.

Areyoumaking any othér applications?
If Yes, complere section 10

Is the appellant in réceipt of legal aid certificate or a
communify legal service fond (CLST) centificate?

Dwoes your appeal include any issues arising fiom the Human Righis Act 19987

an

Section 7

Yes[ |

appsal’ - .o

No 1]

Yes [ ] No []

Yes [} No

Pleasae sae attached 'Grounds'

I {the appciiant].uppcat(s}l the order(s) at scefion & because;




Pemmission to Appeal

St:ﬁliﬂn 6

Has permission to appeal been granted?

Yes [ complete box:A

A

Mo [+} coraplete hox B
© B you are asking for
Perrission or i £ aot

reqriired

Date of order granfing permission SR

Name of judie

_Naﬂmn'fcnurt

r! [7] 1donot need permission

D 7 NEVIL CROSTON of Bryan & Armstrong
| appellant('s solicitor) seek permission to appeal the
. order(s) at section 5 above.

Areyoumaking any othér applications?
If Yes, complere section 10

Is the appellant in réceipt of legal aid certificate or a
communify legal service fond (CLST) centificate?

Dwoes your appeal include any issues arising fiom the Human Righis Act 19987

an

Section 7

Yes[ |

appsal’ - .o

No 1]

Yes [ ] No []

Yes [} No

Pleasae sae attached 'Grounds'

I {the appciiant].uppcat(s}l the order(s) at scefion & because;




APPELLANT’S NOTICE
SECTION 7 - GROUNDS FOR APPEAL

Grounds

I.

]

The Jearned Judge erred in law in holding that the asscssment upon which the
Defendants” advice to seltle was based |and hence the advice itself] was not

negligent.

The learned Judge erved in his assessment of the proper approach to the issue
on primary liability in the original trial. The judge falls into error in defining
or referring to the issue as

- whether the Claimant * was on the JCB sufficiently long for Mr Haynes
[the driver| had he been paying proper attention, to see him™

- whether the Claimant had “been on the JCB long enough for Mr Haynes —
had he only been paying due care and attention — to see him before
lowering the bucket” [ both paragraph 93]

- whether there would still have been long enough ... “for Mr. Haynes, had
he been paying due attention, to avoid lowering the bucket” [paragraph
97]

- and that the Claimant’s case was “that he had been on the JCB sufficiently

long to be seen by Mr. Haynes.” [paragraph 100].

This approach to the issue of primary liability was wrong in law. It is incorrect
in focusing primarily upon an examination of the actions of the Claimant [has
he been there long enough to be seen]. The corrcct approach to the issue of
primary liability in the original trial was to examine the actions of the driver

of the JCB, Haynes.

Had the learned judge directed himself correctly in this regard he ought first to
have considered whether Haynes had failed in his duty to look and check that

Se.



there was no-one on or near the JCB before he started to lower the bucket!

arm and whether, if he had so checked, the Claimant would have been there W

he seen.

The learned Judge erred in law in failing propely to consider the questions for
the original court on primary liahility which were:

(i) Was there a duty on the driver to look and ensurc that there
was no-one in the vicinity of the JCB immediately before
lowenng the buckel / arm. The answer to this had to be *ves”™

(i)  Thd the driver so Jook immediately before lowering the
bucket/ arm. The answer to this had to be “no”™

(iit)  If the driver had looked immediately before lowering the
bucket! arm would or should he have scen the Claimant. The
answer to this had 1o be “yes™ hecause it would have been
impossible for the Claimani o move from a position away
fromn the JCB into the position he was at the time his fool was
crushed in less time than it took for the buckel/ arm to

descend.

The learned Judge was wrong in law in [ailing 10 find that Haynes should so
have looked after preparing to lower the bucket and after looking down to
see the levers [ if that is what he had done] but before he actually operated the
bucket itself. [paragraph 95].

Having failed to properly to direct himself on the duty on Haynes, the Judge
was wrong in law to consider as “unreal” that the burden of establishing that
there was nothing Haynes could have done to avoid the accident was on the

original Defendants [paragraphs 92 and 93].

The learned judge was wrong in law in holding the Defendants were justified

in considering that evidence from Haynes [and Derbyshire] that they © did not

3



10.

11.

see [the Claimant] getting onte the JCB” positively supported the original
defence. [paragraph 93], Such evidence plainly showed that Haynes did not

look around him hefore or at the time he lowered the arm.

The learned judge was wrong in law io find the argument “unreal” that the
Claimant did not have time {in around 1 second] to get himself and his foot
into the way of the arm “whilst” it was descending [paragraphs 94 and 95].
Because it was clear that Haynes did not look and did not see the Claimant
before or whilst he lowered the bucket/ arm, the only defence open to
Defendants in the original action was to prove that the Claimant moved from
out of the vicinity of the JCB, onto the side and with his foot firmly
established in a closing gap during the fime it took fir the bucket / arm 1o
move 2 feet to the ground. The Claimant’s argument that this was not possible

was entirely real.

Having misdirected himself as set out above, the learmed Judge failed properly
to weigh the impact of the evidence of the time it would take for the bucket of
the JCB to descend a distance of two feet [and hence the time it would take to
crush the Claimant’s foot]. Had the Judge correctly directed himself as to the
proper approach to primary Hability in the original trial, he would have been
bound to find that on balance of probability the Claimant’s foot must have
been in position before Haynes actually meved the arm and hence that a
properly directed Court of first instance would find Haynes negligent for

failing to ensure no-one was present before actually moving the arm itself.

The learned judge failed properly to direct himself that the overwhelming
probability was that the original court, competently directed, would have been
bound to find an employment relationship existed between the Claimant and
Hather and hence failed properly to consider the positive impact this would

have had on the Claimanf’s case on both primary liability and contributory
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12.

negligence. The _Déf;nd_sénﬁts’_-iﬁsa_waﬁiuﬁs inthis regard were unreasonable and
contributed to the negligent advice 1]‘iat: thete were sctious risks of failing
altogether.

In approaching the issue of primary liability in this way, the Judge fell into the
error of concluding that the issue of primary liability tumned on a conflict of

evidence when it did not.



1 My skeleton argument is:-

[] set out below [iatached will follow within 14 days of filing this notice

I'{the appellantjwill rely on the following arguments at the hearing of the appeal:-




Section 9 | What decisior aré you asking the appeal court o make?

I (the appellant} am (is) asking that:-
{tick appropricte hoxl

] the arder(s) at section 5 be set aside

] the order(s) al section 5 be varied and the fallowing order(s) substituted -

|:| a new trial be ordered

[+] the appeal courl makes the following additional orders -
Permission o Appeal i
| Judgment to be entered for the Claimant for damages to be assessed, together with |
the costs of the action and the Appeal.




Section 10 | ‘Other applications

I wish to make an applicatian for. additional orders [ in this section

in the Part 23 application
form (244 attached

PartA
[ apply (the appellant applies) for an arder (a draft ol which is artached) that -

because -

PartB

I {we) wish to rely on :

[] evidence in Part C
[] witness staternent faffidavic)



Fart c

1{we) wish to rely on the following evidence in support of this application:-

Statement of Truth :
‘é: I belicvc (the appellant believes) that the facts stated in Seetion 10 are troc.

| Pullpame WEWHEDNSmemATETON B

) . i '
-/6 Name of appeltant’s solicitor’s fim BRYAN & ARMSTRONG

&

position or office held _p’m'li HER—

il —

signed = TN S S

| Appellant (s solicitor) {if signing on behalf of finm or company)
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Section 11 | ‘Supporting documents -~ o

If you do not yet have a document that you intend to wse o support your appeal, identify it, give the date when you
expect it to be available and give the reasons why it is not currently available in the box helow,
Please tick the papers you arc filing with this notice and sny you will be filing larer.

7 Your skelewm argument (i separare}

[ A copy of the order heing appealed

1 A copy of any order giving or refusing permission to appeal together with a copy of the reasons for that decision

[ ] Any witness statements or affidavits in suppaort of any application included in this appellant’s notice

1A copy af the legal sid or CLSF cenificale (i legalfy raprosented)

£ A bundle of documents for the appeal hearing containing copies of vour appellant’s notice and all the papers listed

above and the following: -

[+ a suitable record of the reasons for the judgment of the lower court;
[4 any statements of case;
[ 7 any other affidavit or witness staternent filed in support of your appeal;
{1 any relevant transcript or note of evidence,
[ | any relevani application notices of case management docurments;

B"a.ny skeleton arguments relied on by the lower cowrt;
relevant affidavils, witness statements, summaries, experts” reports and exhibits:

[ ] any other documents ordered by the court; (give details)

I"] in a sccond appeal, the original order appealed, the reasons given for making that order and the appellant’s
nolice appealing that original {first) order
[ ] if the appeal is from a decision of 2 Tribunal. the Tribunal's reasons for that decision, the original decision

reviewed by the Tribunal and the reasons (or that original decision

Reasons why you have not supplied a document and date when you expect it to be available:- . i

Judgment {unsigned) attached. The part of the Judgment relating to the reasons for refusing permission to Appeal is not
enclosed. A request for & note of the reasons for refusing permission has been sent tothe Court on 09.02.06. esfimate of lime
to response 2-4 weeks. .

Skelelon Argument for section 8. On the grounds that it is impracticable for the Appellant's Skeleton to accompany the
Appailant's Nolice. To be filed and served within 14-days,

Tmrfcn'pt of evidence - not necessary at permission stage under CPR PD52.5.15 but applied for. Estimate approximately 6-8
WESHE.

The_reasnn for not supplying is that this is a matter sublect tv public funding and via the High Costs Case Unit. Public Funding
Certificate extended to cover application for permission to Appeal 2t 6.30pm on 08.02.2006. Counsel notified could proceed on
0902 2006. Mot possible in timescale available to complete all documentation,

A -
Signed . ’@Lﬁ; . Appellant (s Solicitor
B F)




