Re: V R

ADVICE ON MERITS

L. Onthe 17" of January 1990 Mr. David Walker suffered grievous injuries to his
left foot in an accident at work which eventually resulted in his left leg being
amputated above the knee. He consulted Solicitors very early on after the accident but
the litigation dragged on going through the hands of three separate firms of Solicitors
and four different Counsel before being compromised on the 12" of December 1996 at
the door of the Court. The headline figures was £95,000 and the net sum received by
the Claimant after deduction of recoupable benefits was about £55,000. Having
regard to the nature and extent of the Claimant's disabilities this was on the face of it a
very considerable under settlement for which the Claimant blames his Solicitors Irwin
Mitchell and his Counsel Mr. Charles Chruszcz QC. I am asked to advise on the

merits of him taking proceedings for professional naghgcnce against the Solicitors

and/or Counsel. .

2 Prior to advising I have read through the litigation files accumulated by the
Solicitors who have been involved in the claim. These include a number of Advices
from the various Counsel who have been instructed over the years. I have considered
in addition the original pleadings, the Claimant's statements, the statements of the
Defendants' witnesses, the Claimant's expert's report for what it is wor{h and seme
useful photographs of the locus which for some reason do not appear to have appeared

in the trial bundle. I have also had the advantage of a long Confersnce with the

" Claimant.

3. The attendance notes in Irwin Mitchell's files suggest that the Claimant had a
very stormy relationship with his Solicitors and was regarded by them as a difficult

client. The Solicitors and Counsel latterly involved with him made it quite clear that



they had quite early on formed the view that he would make a poor witness.
However, in fairness to the Claimant, I consider that I should say that [ found him to
be perfectly pleasant and amenable, if angry at what he perceives to be the failings of

his lawyers and, for what it is worth, I consider that he would be likely to make a

perfectly credible impression on any fair-minded Judge.

THE BASIC BACKGROUND

4, [ propose to summarise the background rather more fully than would normally

be appropriate because I think that this will assist with a full understanding of the

issues in the case.

5s The Claimant was born on the 27 of July 1959 and at the end of August 1989,
with about 9 years experience behind him, he obtained a job as a JCB driver/fitter with
Gary Hather Plant Hire. One fact which became material to the decision to
compromise the claim was that at this time the Claimant was serving out his

disqualification for drunken driving which conviction he concealed from his

employers.

6. Apart from a period of sickness from the 6™ of November to the 1% of

December 1989 the Claimant worked for Gary Hather at various sites in Rotherham

and Sheffield.

7. On the 17" of January 1990 the Claimant was assisting Stephen Derbyshire
(Hather's chief fitter) to replace a leaking hydraulic hose and refuel a JCB at a site in
Carlisle Street, Attercliffe. It is common ground that the repair had been effected
satisfactorily and the JCB was being refuelled from a tank of diesel on a pick-up truck.

Derbyshire was standing on or by the pick-up operating a hand pump to pump up the



fuel through a hose running from the tank on the pick-up to the filler neck of the fuel

tank situated under the bonnet of the machine just in front of the driver.

8. [t is common ground that at the refuelling stage the Claimant was standing on
the JCB with his right foot on the driver's door access platform and his left foot on an
adjacent horizontal cross-member. Whilst he was in that position, the driver of the
JCB, a man called Roy Haynes, lowered the hydraulic shovel which had the effect of

causing the hydraulic pivot mechanism to descend onto the cross-member thus

trapping and crushing the Claimant's left foot.

9. What remained throughout the case in deep dispute were the circumstances in
which the Claimant came to be standing on the side of the machine. His case is that
he was assisting with the refuelling of the JCB. Because of the design of the filler
neck (which had a bend in it) and because the hose leading from the tank on the pick-
up truck was too short, the hose then would not stay in the filler neck by itself but had
to be held by someone standing in the position the Claimant was standing.
Accordingly the refuelling was a two-man job. The Claimant maintained that he had
been standing on the side of the machine holding the hose for a sufficient length of
time to get himself fully into position and to be seen by Haynes. He is convinced that

the driver saw him get up onto the machine well before he operated the hydraulic

controls.

10.  As I have indicated, the Claimant's version of events was emphatically denied
by Derbyshire and Haynes. The Defence was in fact even more ambitious. It was
contended that although the Claimant had been employed by Gary Hather, he had
been laid off. Nevertheless he had come to the depot and had come along with
Derbyshire in the pick-up to the JCB for the ride and not to perform any useful
function. He was therefore a volunteer. It was alleged in the statement of Hather's

witnesses that Derbyshire had been performing the refuelling operation on his own



and the Claimant had been sitting in the passenger seat of the pick-up when suddenly,
for some reason known only to himself, he got out of the vehicle and jumped onto the
side of the JCB just as Haynes lowered the shovel. Accordingly in the rather trite

phrase used by lawyers, he was entirely the author of his own misfortune.

11.  Very shortly after his accident the Claimant consulted Messrs Wilford Smith.
They instructed Mr. Simon Gash to advise and settle the pleadings if appropriate.
Counsel's Advice was favourable. He said this "I think it almost certain that the
Defendants will be found to have owed a duty of care to the Plaintiff in some shape or
form and be ... will succeed in establishing primary liability against the Defendants".
Counsel considered the only issue would be contributory negligence. He considered
that if the Claimant was found to have jumped up onto the machine rather

precipitately, there would be a deduction of between a quarter and a third.

12.  In March 1992 dissatisfied with the way his claim was being handled by
Wilford Smith, the Claimant transferred to Elliot Mather Smith. Mr. Christopher
Makey was instructed in place of Mr. Gash. In an Advice dated the 27" of March
1992 following the exchange of witness statements, Counsel advised that the Claimant
would almost certainly be found to have been an employee of Gary Hather, but
whether or not he was in law an employee, the firm still owed a duty of care.
Nevertheless he considered that there was a risk of a finding of contributory

negligence against the Claimant of between a quarter and a half.

13. It has to be said that Elliot Mather Smith were rather more cautious about
liability than Counsel. They were worried about the lack of corroboration of the

Claimant's account of events since they did not feel that the Claimant would make a

particularly good witness.



14.  On the 5" of May 1993 Mr. Makey having had a Conference with the
Claimant, advised further. At this stage the Claimant had undergone a below-knee
amputation at the hands of Professor Saleh. Counsel advised that the claim would be
worth about £256,000 but rather hedged his bets on liability saying that the outcome

would depend on whether the Judge believed the Claimant or Derbyshire and Haynes.

15.  On the 11" of November 1993 there was a site inspection by Mr. Barker of
Strange Strange and Gardner. The conclusion he came to is that the JCB had good all
round vision and that the driver ought to have seen the Claimant standing at the side of
the bonnet. Mr. Barker appears to have taken the photographs which I referred to
earlier which demonstrate quite clearly that when someone is standing on the bonnet

they fill half the bottom of the windscreen and a driver if looking forward could

hardly fail to see them.

16.  In October 1994 the Claimant having become disenchanted with Elliot Mather

Smith, transferred to Irwin Mitchell. Fresh Junior Counsel was instructed namely Mr.

Henry Witcomb.

17.  On the 13" of December 1994 the Defendants although still making no
concessions on liability, made a payment of £25,000 into Court and withheld CRU of

just over £39,000.

18.  On the 2" of March 1995 Mr. Witcomb advised the Claimant in Conference at
Sheffield on liability and quantum. The case was attended by care and employment
experts and Mr. Barker. The Claimant's side were at that stage aware that Haynes and
Derbyshire had not reported the accident to the occupiers of the site. This was
confirmed by Mr. Allen the main contractor's safety officer. Counsel considered that
the claim had substantial merits and that whatever the circumstances in which the

Claimant came to be on the machine, he was at the material time an employee of the



that in view of his employment history there was no possibility of arguing that the
Claimant was incompetent or inexperienced. The other side had also discovered that
the Claimant had been a disqualified driver at the material time and although this was
perhaps only relevant to quantum, Mr. Chruszcz was clearly concerned that this
revelation could be very prejudicial to the Claimant's credibility at the trial. He
indicated to the Claimant that although he could expect to succeed in establishing
primary liability there could be a 50% deduction for contributory negligence. The
Claimant was very angry and upset at the suggestion that he had been guilty of
contributory negligence to any degree and he refused to accept the advice he was
given. Counsel stood his ground but was prepared to go along with the Claimant's
refusal to compromise because he considered that the money standing in Court which

represented in his view only about 30% of the total value of the claim, was

insufficient,

23. It is not clear from the papers whether Mr. Freytagg's suggestion about
contacting other Gary Hather JCB drivers was ever followed up. However at the
instigation of the Claimant his Solicitors contacted JCB about the construction of.the
filler tank and filler cap and received a letter in reply which indicated that on the
machine in question the filler neck was likely to have been of an elbow-type design
which would have prevented the filler hose from penetrating far enough to be securely
held, particularly if the hose was too short. Although this information was
communicated to Mr. Chruszcz at a very late stage (in fact the day before the trial) he
must be presumed to have had it in mind, although I cannot believe that he gave it as

much weight as it perhaps deserved.

24. It is clear from the file notes prepared by Mr. Ireland the Claimant's Solicitor
during the summer and autumn of 1996 that his relationship with the Claimant was
becoming increasingly fraught. Both he and Counsel had concluded that the Claimant

was rude and aggressive and would be likely to lose his temper in the witness box and



so substantially damage the merits of his case. On the other hand the Claimant was
outraged that their suggestion that the Judge might not uﬁequivocally accept his

account of events and he felt that he was being patronised and his point of view

ignored.

25.  Another substantial cause of friction arose out of the medical evidence in
support of quantum. In the course of the litigation the Claimant had been seen by Mr.
Zaman with whom he had parted company following the surgeon’s refusal to perform
a below-knee amputation. Professor Saleh carried out the below-knee amputation on
the 9" of Nuveﬁlber 1992 and he concluded that the Claimant was not walking well.
He found there was clinical evidence of arthritis in the left knee which he concluded
was secondary to a fracture of the knee which the Claimant had suffered in a road
traffic accident in the middle 1980's. He felt that some of the Claimant's mobility
problems were due to the pre-existing damage to his knee and the resultant arthritis.
In a letter dated the 4™ of October 1995 Professor Saleh said this, "Mr. Walker
complains of persistent pain in his knee. This dates back to a previous injury to his
tibial plateau and there was radiological evidence of minor degenerative change". He
indicated that he would not recommend an above-knee amputation. This advice was

echoed by Mr. Bickerstaff the vascular surgeon.

26.  Nevertheless as I have indicated, the Claimant did undergo an above-knee
amputation which was performed by Mr. Douglas. Since Mr. Douglas had been
accommodating in the matter of the operation, it was thought that he would be a good
choice to provide an updated report on condition and prognosis. Unfortunately he was
in agreement with Professor Saleh and Mr. Bickerstaff that a substantial part of the
Claimant's pain and disability was attributable to the pre-existing problems with the
knee. He went further and said that the symptoms he observed prior to surgery had

led him to the conclusion that even if the Claimant had not suffered the crushing
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