Claim No. DEZ5008

IN THE HIGH COURT OF JUSTICE

ROYAL COURTS OF JUSTICE

BETWEEN:

DAVID WALKER
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and
CHARLES CHRUSZCZ QC (1)
First Defenda
and
IRWIN MITCHELL (A FIRM) (2)

Second Defendant

WITNESS STATEMENT OF CHARLES CHRUSZCZ

| Charles Chruszecz QC of Exchange Chambers, Pearl Assurance House, Derby Square,
Liverpool, L2 9XX will say as follows:-

1 | am a barrister practising at Exchange Chambers. | was called to the bar in 1973. | was
appointed as an Assistant Recorder in 1986 at 35 years of age and in 1991, at the age of
40 years, became a Recorder. My appointment as Queen's Counsel came in 1892. In

consequence of the many changes that have taken place since | went into Silk in 1992 my

practice has had to change to accommodate the many listing and practical problems that



arise in trying to continue a career that involves both civil and criminal work. My current
practice deals almost exclusively with criminal matters, with in recent years a particular
focus on fraud and complex conspiracy allegations. Looking back at my career, during the
period 1973 to 1985 | had a mixed common law practice. By 1984/1 985 | was undertaking
almost exclusively personal injury litigation. in the majority of instances | acted for
claimants. After taking silk in 1992 my practice gradually moved away from civil litigation
because of the demands made on my time and the listing problems | have already referred
to. By 1999 | was undertaking almost exclusively criminal work. | would estimate that in

1996 my caseload was roughly 50% personal injury and 50% criminal.

| make this statement from facts and matters within my own knowledge and/or derived
from the study of papers provided, via solicitors, by the Claimant and the Second
Defendant. Where any statement | make is based on information supplied to me, | believe

the same to be true.

The period March 1996 to December 1097 is obviously a long time ago. Between dealing
with Mr Walker's action and the present | have dealt with many other cases and as is the
namreufmingslhaveliﬂiebywayufspedﬁcmmﬁesafﬂmparﬁmbarsufwhn said
what, when they said it or indeed the order in which things were done. However, | have a
cleminmm&&hnnfﬂwcaaeﬁmnpamnalmuﬂlacﬁmsafparﬁwlarfacetauﬂt I will try
tomakadearhmhatatamaiﬂumatlhmesﬂybaliw&”ammber. independent of any
nuin.arl:lmmtlmnsidalhavar&mﬂadasarasuitufhokiuatmempersagain and

when | attempt to reconstruct or deduce what has occurred, | will indicate that also.

Tuﬂmb&stnfmymudlmﬁmmbelie{mrﬂmthw!memﬁmﬂﬁsmaﬁarw&unad in
March 1996 when | received instructions to advise in conference. | am unable to recall
whaﬂmnrndlsmkewmmpr&saﬂﬁvaﬂufﬂmsm Defendant prior to the
cmtferanna.btn!durécaﬂgivhgadviceinmniama!mymrchambﬁsatzﬁﬂ

John Street, Manchester.



| have been at the Bar a long time. In my time in practice | have represented all types of
individuals. The types will be familiar to most people in practice in common law practice at
the Bar. The seriously mentally ill, the extremely violent, the poor communicator, the
ignorant bigot, the prejudiced and stupid through to the charming or pleasant and attentive
individual. Of course, | am aware of the extreme difficulties and pressures which may be faced
by a person who has been seriously injured, particularly when that injury is accompanied by
financial or other pressures. And | have often had clients whose behaviour has been affected
by those pressures. However, even making all allowance for the difficulties which he faced, Mr
Walker stands out in my mmq.ﬁtamapemmﬂrufanypapemrkmat! have been
asked to look at again. !dﬂaneﬂmmmmkeﬁﬁtemnmis matter was
mentioned to me, but | immediately remembered him. Myimpmssimnfhhnisﬂmthe is
probably the most difficult client | have ever had. That is not an exaggeration despite the
manydiﬁimﬂtcﬁ&nhlhavehadwﬂ‘neyeam. He is remembered by me as exiremely
rude, obstinate, inconsistent, argumentative and stubborn. Al the way through both of my
meetings with him he was surly and unmqparative and | had great difficulties in getting him
to answer the questions that | put to him. This sort of situation does not leave one's

recollection, even when the particular details of a case have long gone.

Ihaveseenampyﬂfﬂ'raattﬂndannanmenfﬂneuarchnmﬁemnnapi‘epamdbyme
Smﬂnafmﬂammmnsiderﬂntﬁmaentsamambbmﬁwﬁmufﬂmmts. The
ml}fprwisutnmatstatementisﬂmtltfisphinlymatmﬂanmnutepmduoedbysomenne
tw_.ringtnswnmarise,inwrﬁinginmefustinﬁann&.whatmbawsaidbyallufme
persons present at the conference. Pussibiy,asamuﬂ#misathastapanufmemte
matisnutaspamEaaitdmldperhapsbe,u:tonﬂ'revdmleitgiuasareasunabla
impression of the events of the 29" March 1996. | say this because it is evident to me that

one part of the note, to which | will refer later, appears to be inconsistent with another.

Thapapemlmwedwimm&ﬂsmmmedanumbernfadﬁcsafmm
previous counsel. lmtematﬂmhadhmammﬁerdmumelandmlimmhad

considered advised Mr Walker and anticipate from the contents of the earlier advices



contained within the papers having been alerted to the fact that Mr Walker was a difficult

client.

|nntefrmmeattendamenntenimam“uarm1995maireferenneismaﬂetordr
Walker beingmdisputﬂviﬂﬁurﬂarkﬂrﬂﬁexpartanginauf appointed on his behalf. | have
nnpamonalrennabecﬁmnfvmgtwassaid.unimlﬁrmmatlhaveapersmalremlkecﬁon
afmedispum.MrWalkmwasmdeaMbelﬁgerenLHacﬁsphyedanobmmuemv&m
any view contrary to his own, at any particular point in time in discussion. Changes in his
account to suit new answers to questions put to him were undermining his credibility.

When this was pointed out, his behaviour worsened.

Haﬁngmmmenapersmmecase.lammnmmatmeadﬁuamaﬂgaminmnference
in March 1996 was sound and reasonable advice. This was a case where the Claimant
had goodwospecﬁdsums&hﬂaﬁndingufmnmnﬂwnegligammuldbe
inevitable. Mr Walker by his own admission was a skilled JCB operative and in no
circumstances should hamplaaadmsfootinmemﬁlnfmahydratﬁnmwhihttha
hydraulic arm was in the air and therefore likely to move. | provided in my advice a clear
wamingtquWalkarmnuaﬁr:ghisbalmuhtﬂmﬂmandasapaﬂufﬂmtwamingt
pmﬁdedadvbematinanyavemmmﬂdmaauiﬁenmdm&dafendanfsmssesbe
entirely believed then he would notbeaﬁemaismﬂrgamadvilburdannfpmufandhe
wnuld.mmnsequemelmaﬂ'neanﬁun.Imldhimmatindapendmﬂyo‘fhishahaﬂiuurifma
Guunraiectedhlsmidennaasunkueordaddedﬂmn&was unreliable in relation to
matters of fact then the Court would find againsthim.lmtefmmmeauandamanuts.and
Imakeitpiainhatlhavamindapendaﬂmﬂlaﬂﬁonnimismﬁer. that | asked Mr Walker
about his drink driving disqualification and his continued illegal driving of motor vehicles at
the time of the incident. | believe that | was met with a hostile, aggressive, nasty reaction
ﬁomtﬁmfﬂfh&ﬁngraisedﬂaissub&ectﬂmtrendledinnasIhavesta‘laadisassistedh*,rme
natebtﬂhisreacﬂonissnmemmglbarmlcanrecauasarﬂuﬂnfbaingremindedofmat
part of the conference. The note reveals that when | advised him about a probable finding

of contributory negligence he was surly, aggressive and unpleasant to me. | reminded him,
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apparently, and the note states in strong terms, and from me that means strong terms, of

the need to behave in a pleasant and co operative manner before the Judge.

The solicitor's attendance note of the March conference reveals on the ninth, non-
paginated page two apparently inconsistent pieces of advice. Half way down the page |
state that, having regard to the probable further amputation operation, | was concemed
about settiement negotiations taking place. In the next sentence of the note | apparently
spoke of the temptation to try and settle before the liability trial, but that the defendants
would certainly seek a discount for contributory negligence. Please note the references to
Mr Walker's responses to this part of the discussion. What | believe was stated was that |

s not happy with settiement pefore quantum could be finally bottomed out and that in
any event the defendants insurers would want a discount for contributory negligence and
litigation risk which Mr Walker would not be happy about. | believe we had already had a
very nasty response to the idea of contributory negligence as a finding and | was simply
reminding Mr Walker of that. | apparently got the sameé response again. | stated,
ancur:iing‘m'mennte,mat:twasnnposslb!eatﬂﬂtstagetoassassmeﬁnalievelnf
damages available to Mr Walker should we win. | stated that we would need a further
detailed report. | believe that my present level of recollection is correct when | state that
even though Mr Walker's behaviour had been awful at the March consultation, 1 stil
believed that with the appmpmta wamings and the passage of time Mr Walker had the
ability to make a’é'edlhla mtmss |1 was firm in my opinion that settlement at that stage, in
the absence of further medical evidence, was inappropriate. Having stated that, it should
be borne in mind that Mr Walker's responses at that consultation to any suggestion of a
settiement taking the risk of losing or contributory negligence into account made settiement
highly uniikely. At the date of the trial the situation with regard to the medical evidence
was unchanged, but Mr Walker's attitude and behaviour were such that | became
convinced that my earlier strong advice had been an appropriate warning but had not been

followed. He had not improved his behaviour, manner or consistency. He had got worse. |
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acted in response to that situation pecause | considered there was then a very real risk of

Mr Walker losing the action completely.

| don't want to go on and on about how bad the atmosphere in the March 1996 conference
was but | note the many references to me reminding Mr Walker about his behaviour. It
really was appalling. | apparently told him that | could not raise false hopes. | had to give

him proper advice. | warned him about his belligerent attitude and manner.

in the March 1996 attendance note there is a reference to me stating to Mr Walker that |
had formed the impression that he was hostile, aggressive and frustrated with the case
and that he had a low opinion of lawyers and the law and that he could not see why the
whole thing muldjustnﬂtbesnrladcut. Ihengavehimﬁ:rhefadvine as to the need to
control himself. Mr Walker is noted as having stated that he was not normally that
aggressive. This, | now believe, is why | considered there was a real prospect of him
improving his manner, behaviour and consistency before the trial date. During the March

consultation | went on to say to him that he was at that time his own worst enemy.

Following the conference in March 1996 | had no further involvemnent with this matter until
| was briefed to attend the trial on liability. On reviewing the papers from the Second
Defandantlmtemat%reaeivedﬂwehﬁafnnnrahmﬂz? November 1996 and subsequently
prepared a short advice upon the time estimate of the trial and prepared a Skeleton
Argumantﬁatwaﬁmaduﬁmﬂmmurt That | had no involvement with the case
between March and late November did not surprise me. This is normal with the Second
Dafgndant's casework. A great deal is taken on in house or dealt with by Juniors and then
the papers are returned out if there is to be a trial. Having regard to passage of time since
the events we are concerned with | cannot assist in terms of how long was spent in the
preparation of the case before my attendance at Court. Such preparation would have
been commensurate with the case. iknnwlmswellnntupnfmafactsand the
arguments. | know that because of the discussions with the client, the solicitor and the

expert.
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On 12 December 1996 | attended trial to act on behalf of Mr Walker. | confirm that | have
seen the attendance notes of Irwin Mitchell and to the best of my recollection they are an
accurate summary of events on the day. Mr Walker was not the same as the previous time
| had seen him, he was much worse. | remember clearly the moming that the trial was
listed being utterly frustrated, as was my solicitor and our expert, at his manner. I
remember telling him in conference, through interruptions and distractions from him, that
he was behaving badly and displaying precisely the sort of behaviour | had wamed him
about previously. In fact the situation was worse than in March 1996. This was because it
was obvious that he had not only failed to improve his behaviour, but had totally
disregarded my advice and wamings about his conduct and gave me the impression of
being worse in terms of his rudeness, rejection of advice and attitude towards the effect his
behaviour would have on the proceedings. | warned that if he continued to behave as he
did he would destroy his own case. My solicitor and | noted this ruinous behaviour on Mr
Walker's part as soon as we met him. Mr Barker, the expert spent a good deal of time in
the corridor away from our discussion of the case. | believe this was fo put distance
between himself and Mr Walker. He and | discussed Mr Walker's failings in terms of
manner and presentation in the light of both our experiences with plaintiffs over the years.
Mr Walker was very agitated that moming. All the advice from the earlier conference had
fallen on deaf ears. Hapmantadasamummsmprem prospectmanmathad been
presented to me at the conference in March. | recall running through Mr Walker's witness
statement with him and finding this to be a very difficult process. My recollection is that |
was.unable to exert any confrol over Mr Walker whom | could not get to present his
evidence in any coherent or meaningful manner. | recall that the position became worse
when | proceeded to gently cross-examine Mr Walker on issues that were likely fo be
raised by Mr Richard Swain Counsel for the defendant. The response was one of

aggression, rudeness, evasion of questions and no-co-operation.

Although | do not recall the specifics of conversations, | do recall that it was clear to all

concerned that Mr Walker was incapable of presenting his evidence in a coherent or
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logical fashion. 1 recall forming the opinion that | had no control over this witness and that
there was a danger that | would not be able to present, either through re-examination or
submission, Mr Walker's evidence 1o the court in any credible fashion. indeed these
concerns were magnified by the prospect of what damage Mr Richard Swain could achieve

on cross-examination.

In summary | came to the conclusion that Mr Walker was in such a state that he could not
be relied upon fo present his evidence or deal with cross-examination in a credible fashion.
| recall pmmMmﬁﬁtﬂmwasavewmaldangermatmwmkafsaMmutd not
be credible and would not find any favour with the Court. In such circumstances | reached
the conclusion that this was a case where the avoidance of a hearing was a very desirable
course to take and | believe that | informed Mr Walker in such terms. | believed that there
was a serious risk that he would go home without a penny. | believe | underpinned this
advice by informing Mr Walker that in this case there was always a risk that the Judge
might prefer the evidence of the defendant's witnesses completely and reject his account
even if he was “a star” witness and presented his account well to the Court. | told him that
in those circumstances he would not succeed with his claim. | concluded that to protect Mr
Walker's position attempts had to be made to negotiate a settiement with the defendant

before Mr Walker gave evidence.

The advice | gave at the conference before trial is to the best of my knowledge and belief
accurately recorded within the attendance notes of Irwin Mitchell. | am assisted in the
following recollection by having re-read the original trial material before making this
statement. Mr Walker's case was that he was stood on the JCB having been requested to
assist in the refuelling process by his colleague. | recall there was an issue as to the
length of time that Mr Walker spent on the JCB. In summary, | recall that it was Mr
Walker's case that he was requested to assist with the refuelling and that the JCB driver

negligently released the bucket therefore crushing his left foot.
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