" vlatter between David Walker and Irwin Mitchell Solicitors

BRIEF TO COUNSEL

Instructing solicitors act on behalf of David Alan Walker (formerly of 10 Crookesmoor
Drive Sheffield $6) and now of 26 Trinity Close Chesterfield Derbyshire.

Mr Walker has a legal aid certificate for the purposes of investigating a possibility of a
claim against his previous solicitors Irwin Mitchell of Sheffield in relation to their

conduct of an accident claim they dealt with on his behalf which concluded in 1996

David Walker was employed as a Plant Operator for a company called Gary Hather
Plant Hire in Rotherham South Yorkshire and on the 17th of January 1990 he had an
accident whilst refuelling a JCB which resulted in a severe injury to his ankle

subsequently a below knee amputation and subsequently further a full leg amputation

Mr Walker initially consulted two other firms of solicitors before Irwin Mitchell's

became his representative towards the end of 1994

Proceedings were issued in October 1990 and defended both as to the circumstances as
to how the accident occurred and also the assertions that on the day in question the
Complaintiff was not in the employ of the Defendant. In turn Counsel on behalf of the
Plaintiff was of the view that there was a very strong possibility that the Plaintiff will

be found to be between 30 and 50% contributory negligent.

The Plantiff was 30 at the time of the accident and 37 at the date of trial. He ‘agreed’
on the day of the trial to accept £95,000.00 in full and final settlement. He was
employed by the company for about 6 weeks by the time of the accident and was an
experienced plant operative in driving and operating various plant and machinery
which included JCB’s. He obtained a certificate in general safety awareness The

Construction Plant Operators in 1989. The question concerning whether he was



employed on the relevant day was clarified by the fact that he was paid normal pay for

the week ending the 19th of January 1990.

The Plaintiff contended that the Defendants were a cowboy outfit and not interested in
safety and never gave him any particular instructions for their business whilst he was

with them and therefore he utilised the knowledge he had gained from his general

experience.

The Plaintiff states that he was at his place of business on the day in question and that
a fellow employee one Steven Derbyshire was asked to £0 to a site in another part of
Sheffield to refuel a JCB and that the Plaintiff went with him. They went in a pick up
truck which had hydraulic oil and fuel. The JCB there was being operated by another
employee of the Defendants one Roy Haines. He is said to have moved next to the
pick up truck to enable refuelling to take place. The Plaintiff them climbed on to the
JCB he says in view of the JCB operator and that Mr Haines lowered the bucket of the
JCB thereby crushing the Plaintiffs left foot. The Defendants disputed how the
Plaintiff came to be in the Sheffield site but the Plaintiff said that he had no reason to
go there other than being asked to assist by Mr Derbyshire. The Plaintiff says that the
hose was passed to him from the pick up to the JCB and that the only way the hose
would be long enough to connect the two would be by the use of two persons and the
particular layout of the vehicle meant that this was the most appropriate place also to

stand.

There was a dispute as to whether the JCB had come to a stop when aligning in

opposite directions with the pick up with the bucket of the JCB raised.

The Plaintiff states that when he climbed on to the JCB after it came to a stop we
unscrewed the fuel filler cap and inserted the fuel pipe into the neck of the fuel tank.
The other end of the pipe was in a drum of diesel fuel on the back of the pick up truck
and that he had asked Steven Derbyshire who was positioned there to start pumping
with the hand pump. He had his right foot on the step by the drivers door and his left
foot on the chassis of the JCB for several seconds in full view of the driver of the JCB

before the bucket was lowered



There was contention as to the processes to be undertaken in carrying out this re-
fuelling procedure. The Plaintiff contended it was a two man operation because of the
length of the pipe to stretch between the back of the pick up and the fuel tank on the

JCB and he had to hold it in place otherwise it would not have remained in the tank

during the process and the fuel would have spilt over the hot engine creating a fire
hazard and for someone to look inside the neck of the fuel tank to ensure that enough
fuel had been pumped into the tank. He denied that Steven Derbyshire could have re-
fuelled the JCB on his own because he would have had to move between the pick up
and the JCB to check the level which was not necessary with two of them being there.
The Defendants however contended that Steven Derbyshire undid the filler cap and
inserted the pipe into the tank and climbed back onto the pick up truck and was about
to pump when he said that the Plaintiff had climbed on to the JCB as his colleague Roy
Haines was lowering the bucket and that the hose was long enough to feed one end to
the other without risks. Further they state that the Plaintiff was inside the cab of the

pick up and climbed on to the JCB without warning making the accident inevitable.

The Plaintiff was wearing steel toecaps when the accident happened the left boot was
damaged behind the toecap. This part of the Chassis is very narrow. This suggests that
the Plaintiff had positioned his left foot right up against the engine compartment of
the JCB which is consistent with his assertion that he was on the JCB for several
seconds and had not simply jumped on to it at the same time as the bucket was being
lowered. There would not have been time to jump onto it because of the length of
time it takes for the bucket to descend. Full descent takes 2 seconds and half descent

| and it was already in a half way position.

The information concerning the timing of the lowering of the bucket came from JCB in
a letter dated the 26th of August 96 with the settlement being on the trial date of the
12th of December 1996.

The Defendants contended that because of the Plaintiff’s experience that he should not
have climbed on to the JCB before the bucket had been lowered and relying upon a

warning which appeared in the operators handbook since 1989 as follows:



“Warning: Lower the load at arm and switch off the engine before re-fuelling. Do not
permit operation of the machine controls while re-fuelling’. The Plaintiff denies having
never seen such a handbook until the litigation. The Plaintiff in fact contended it was
common practice in the Defendants yard to refuel the JCB with the bucket raised
because of the lack of space and that there was no where else for him to place his feet

and had he attempted to place his feet on the JCB in the same position after the bucket
had been lowered then this would also have been potentially hazardous because he
would have had to balance his left foot on top of the hydraulic cylinder and he might
then have fallen off the JCB. JCB themselves confirm that the warning appeared in
the handbook as part of the companies policy on overall safety covering all potential
risks for the operative. The Plaintiff also provided his lawyers with an article in
Construction News Magazine which stated that the risk of failure of the hydraulics on
the boom of an excavator is small and he thus drew a parallel by saying he was entitled
not to consider the risk that his foot might become trapped between the cylinder and

the chassis.

It was leading Counsel’s opinion Charles Chruszez in Manchester that this view was

optimistic

Both sides obtained experts report the Plaintiff's Mr Barker of Strange Strange &
Gardner and the Defendants a Mr K Tomasin of R H. Michelin. The latter had
suggested that the job could have been done from the ground level which the
Plaintiff's expert said was possible if there had been no step on the JCB and thus it was
easier to gain a little height as the Plaintiff did so to reach over properly to see what he
was doing. It was therefore that their argument that there was no reason for him to
even climb on to the JCB. In making the judgement Mr Tomasin had no made any

inspection of the vehicle but was relying on photographs taken by the Plaintiff's expert

The effects of the accident were catastrophic and have meant that he will never be able
to work again and will need a degree of support and has had a fair degree of mental
health problems resulting. The Plaintiff still after all this time feels extremely bitter
about the accident, the stance taken by his former employer and in particular the advice

concerning contributory negligence and the amount of damages he received. He feels



that the case was not prepared in accordance with his instructions and that in a
conference in the Spring of 95 he was critical of the expert that had been chosen who
he felt was not experienced in this type of expert analysis and that the opinion should
come from the manufacturers of the vehicle namely JCB. The letter was written to

JCB but not followed up and then a letter was written to JCB some year later with

certain information arising in the August of 96 and Mr Walker considers to be the most
important information arriving literally days before and thus being too late to disclose
to the Defendant or have admitted into evidence or to actually call a witness from JCB
to support the evidence. He feels that had that information been obtained at the time
it was referred to then it would have been considerably more beneficial to his case than
the evidence that was available to be used and that it in fact supported his propositions

all along which had hitherto been seen as optimistic.

The conduct of the proceedings and the effects of the accident have undoubtedly left
Mr Walker a bitter man and the file of Irwin Mitchell contains many and detailed

attendance records of aggressive exchanges of opinion over a long period of time

It is probably true to say however that different impeaches to investigation may have

been more approached but not necessarily have affected the outcome.

For example when the previous solicitors acted and issued the proceedings there was
no inspection of the actual JCB involved in the accident and the pickup together at the
site or otherwise tended by all relevant parties and have been of greater value. Instead
there was a site inspection which Mr Walker said involves a slightly different model of
JCB three years later. No attempt was made to ask the employers to retain the pick up

truck, the hose and the JCB to pend inspection

There was also no attempt at the early stage to trace former staff or other employees
of Gary Hather Plant Hire to ascertain the firms practice for re-fuelling JCB’s and

indeed what the common practice was with other building trade. The file discloses at
no time whilst any solicitor had conduct of the matter of any attempt to see what was

the common practice despite what was written in operators handbook etc.,



On the day of the hearing which was a split trial liability being decided first with the

special damages to be updated to cover the later surgery should the trial be successful.

It is evident from the long attendance records of the trial that Mr. Walker was given

little option but to accept the payment into court and the offer that was made on the
dav for £95,000.00. The alternative of the case proceeding was not really given as an
option despite that being the Plaintiff's right despite contrary advice. Mr Walker had
been advised by his solicitors that the payment into court of £ 80.000.00

and indeed an informal offer from the Defendants solicitors of £95,000.00 before trial
date should be rejected and an attendance record to that effect at a time when Mr
Walker wanted to reject it anyway. It appears that this was not relayed to Counsel for

advice to be given prior to the hearing date itself

The most pertinent is the late evidence from JCB to the effect that in 90% of cases
operators climbed onto the JCB's during the re-fuelling process thus contradicting the
evidence put forward by the Defendant. It is questionable to what extent that would
have affected the outcome of the trial on liability. The attendance record does not
really suggest that Mr Walker was advised to accept £95,000.00 because of the
problem of using this late evidence. However it is not entirely clear why there is this
apparent change in mind as to the value of the case but it appears to be the situation
that for whatever reason Mr Walker was in a very volatile and emotional state on the
day of the hearing and this appears to have had some bearing on Counsel’s view of his
credibility as a witness. Mr Walker indicates that he accepted the advice given to him
on the day due to the stress that he felt under and the circumstances that pertained. He
also states that despite the lack of the attendance record in this respect that the
problem with the late evidence was discussed and that it would try to be introduced.
The claim had been estimated to be worth in the region of £300,000.00 with an advice
1o settle for between £125.000.00 and £150,000.00 shortly before the hearing. After
the state benefit payments were deducted from the settlement it left Mr Walker with

just over £50,000.00.
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ENCLOSURES

Writ of Summons and Statement of Claim as amended.

Further and better particulars of Statement of Claim pursuant to a
request of the 15th of November 1990

Amended further and better Particulars of Defence pursuant to
a request dated 6th of September 1990

Two Statements of David Walker
Statement of Gary Hather

Statement of Roy David Haines
Statement of Steven David Derbyshire

Certificate of Training and Safety Awareness for construction plant
operatives awarded to David Walker

Plant Operator Safety Awareness Training Study notes published
by the Construction Industry Training Board pages 1/1 to 3/11

Form 2508 submitted by Gary Hather to the Health and Safety Executives

Accident report form completed by Albert Allan Chief Safety Officer
for J & N Finnegan Ltd with statement from David Walker

The Operator Handbook for JCB 3 CX Site Master

Company Policy Statement for Health and Safety at Work issued
by the Defendant and dated.

Correspondence to and from JCB (various)
Report of Mr Barker of Strange Strange and Gardener 10.12.93

Report of Mr K Tomasin of R.H. Mitchell and Associates May 1996
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BETWEEN:

DAVID WALKER
Claimant
and
IRWIN MITCHELL
Defendants

NOTE TO INSTRUCTING SOLICITORS

Instructing solicitors act on behalf of the Claimant with regard to his potential ‘claim
against Irwin Mitchell, the solicitors who handled his claim for damages arising out of
anaccident at work on the 17" January 1990. Proceedings were issued against his alleged
employers and on the day of trial, Mr Walker “agreed” to accept an offer of £95,000 in
full and final settlement. After deduction of the C.R.U. fi gure, Mr Walker apparently was
left with something like £50,000 “in his pocket”. His claim had apparently at one stage
been valued at £300,000, and there was an advice to settle for between £125,000 and
£150,000, and hence it is understandable that Mr Walker was disappointed with the sum

he actually received at the end of the day.

However, while I emphasise that I have not come to any final conclusion by any means,
upon perusing the papers before me at present I have to say that my initial reaction to this

claim is that Mr Walker will face an uphill task. It is clear that the offer accepted was one
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