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WITNESS STATEMENT

fqualiﬁedasasuﬁdturhﬂ.prﬂm&?andﬂ'lﬂ'wpmjnimdhﬂmsLaﬂlam&Tam:-e in
Loughborough as an assistant solicitor in their litigation department. 60% of my work at that firm
wasdaalinghimplaintiffpermnalhmwuasasnfudim&emajmﬂymunbehaﬁnfme
National Union of Democratic Mineworkers. In addiion, | handled a mixed caseload of
consumer, housing and debt collection cases. ;

rniatewﬂalmvadtniminhiﬂdﬂhShaﬁeldarﬂsimemIhavespacialisedenﬁrelyin
claimant personal injury work. | stayed at Irwin Mitchell until the middle of 1901 handling a mixed
caseload of road traffic injuries, industrial disease, employers liability and public liability claims.
In addition, | assisted the partners of Irwin Mitchell with catastrophic injury claims. |'left Inwin
Mitchell in the middle of 1891 to join Flint Bishop & Bamett in Derby where | handled a mixed
caseload of road traffic, industrial disease, employers liability and public liability claims. |
returned to lrwin Mitchell in late 1995 and was again employed in the personal injury department
where | handied a mixed caseload of road trafiic accident, industrial disease, employers liabilty,
public liability and Criminal Injury Compensation Authority claims. | left Inwin Mitchell in
November 2000 to head the personal injury department of my present firm where | became a
partner in December 2001.
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From March 1996 until December 1996 | dealt with Mr Walker’s personal injury claim in respect
of which he brings the present proceedings against Irwin Mitchel and Leading Counsel, Mr
Chruszcz. .

| have read the pleadings in this case and understand that at paragraph 28 of the Particulars of
Claim Mr Walker makes identical allegations of negligence against myself and Mr Chruszcz in
respect of advice given to him on the morning of the trial of liability of his personal injury claim in
consequence of which he agreed to settle his claim for £85,000 plus costs.

It is my firm view that neither | nor Mr Chruszcz was negligent whether in advising Mr Walker on
the moming of trial or at all, and | confirm that | approved Irwin Miichell's Defence before it was
served.

| make this witness statement having refreshed my memory by reading a copy of Irwin Mitchell's
files.

| took over the conduct of Mr Walker’s claim from Mark Thomson, another assistant solicitor, in
mid-March 1986. Mark gave me a memorandum dated 7 March 1996 in which he set out the

position in the case.

* Mr Walker had suffered a severe injury to his left foot in an accident on 17 January 1990 when it

was crushed by the hydraulic arm of a JCB operated by his former employers, Gary Hather Plant
Hire Limited ("Hather”). In consequence, Mr Walker had had a below knee amputation of his left

leg.

Mr Walker had been represented by two previous firms of solicitors: Wilford Smith and Elliott
Mather Smith. Wilford Smith had issued proceedings on behalf of Mr Walker against Hather
claiming damages for negligence and Hather had served a Defence denying liability and alleging
that the accident was exciusively the fault of Mr Walker or was materially contributed to by his
own negligence. Wilford Smith and Elliott Mather Smith had obtained Counsel's Advices,
obtained medical evidence, exchanged witness statements and obtained and disclosed an

expert's report from Mr Barker of Strange, Strange & Gardner.

mtmhmmulmmmmmmmm that he transferred

_his instructions from each of his previous solicitors because he was unhappy with the advice he

Irwin Mitchell took over the conduct of the claim in October 1994 and Mark Thomson had
brought the matter up to speed by the fime It was passed to me.
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mmmmmmmmammmmmhﬂmwm
the calculation. He had obtained up-to-date medical reports from Professor Saleh. consultant
orthopaedic surgeon, Dr Goodhead, consultant psychiatrist, Mr Douglas, consultant orthopaedic
surgeon, and Mr Bickerstaff, consultant orthopaedic surgeon. He had also obtained a report
from Langman & Co, employment experts; a report from Jacqueline Webb & Co, rehabilitation
costs consultants; and a report from Pauline Howard, physiotherapist. He had also had a
conference with Counsel, Henry Witcomb and obtained authority from the Legal Aid Board to
appoint leading counsel.

Pﬁmmﬁdmwwﬂmmmmﬁmd&nlrmaﬁmdhhmbyammgmunnnﬂ
mm#%ﬁmmmmhmmﬂwhaEHHMMhbﬂﬂymdquantum. The
raasunforﬂreapphﬁﬁmfurasplitrhlmﬁﬂthkwmkahadmmnﬂybaenputnntuamit'rng
list for an above the knee amputation which meant that it would be some time before we had a
proper prognosis for Mr Walker's leg. Mr Walker was in extreme financial difficulties and it was
hnpedthatHmfﬂdmearhrﬁmliahlﬂyammmnwuldhepmsibletnspplyfnrr
an interim payment. Mark had applied for an interim payment earlier in 1995 but the appiication
had failed. The application for a split trial was granted.

Shortly before handing over the file to me, Mark had set the action down for trial on liability and it
was expected that the trial would take place later in 1996. He had also arranged a conference
with Charles Chruszcz QC, Mr Walker, and two engineering experts, Mr Barker of Strange,
Strange & Gardner, and Mr Freytag of Cassells (UK) Limited.

Inhhsmmmbmeuf?hlarﬂ&ﬁﬂﬁﬁkhadaxplah&dmatﬂmmadtumllm
engineers to give evidence at the trial because Mr Barker, who had been instructed by Mr
Walker's mm.mmmwmmmumarsmwmm
apparently contained a fundamental error relating to the amount of time Mr Walker stood on the
JCB before the front bucket was dropped. In Mr Barker's report he suggested that Mr Walker
had been standing on the JCB for between four and five seconds before the accident occurred
mnMrWalkaumssaymmr'ehadstmduponltfmamud'ntnwpﬁmd.mwmsbﬁy
seconds. Markﬂ\afefu-emqalﬂnadtumeﬂﬁatmmdinmhﬁnalirghm‘Barkarmghfeevidm
as to how he came to have made a mistake in his report.

Upon taking over the file | immediately reviewed it and prepared mhm:mstnMTChruszczm
advise in conference.

Mamhdmﬁy.lmﬁthﬂhMmammmﬂmrmmﬂ-ﬁ
conference so that Mark could infroduce me to him. That meeting took place on 25 March 1996
and immediately after it | made a note dated 25 March 1996. | believe that the note accurately
records the substance of that meeting. | can recall that Mr Walker was exiremely bitter and, as
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my note records, he showed no interest at all in my views of his case. He clearly felt that there
was no possibility of him losing the case and no possibility of a finding that he-was in any way fo
blame for the accident. He also had an unrealistic view of what the claim was worth and, as my
note records, he suggested that there was a conspiracy, among the dociors who had been
treating him, to do him harm.

That day | sent off my Instructions to Mr Chruszez to advise in conference. Mr Chruszez was
provided with all the information available on Mr Walker's medical condition and loss of earnings

except, possibly, for Pauline Howard's report.

The conference took place on 29 March 1996 and it was also attended by Mr Walker, Mr Barker,
Mr Freytag and by my assistant, Julia Evison. | have read a detailed file note dated 29 March
1996 recording what happened at the conference. | cannot now recall whether the file note was

'~ made by me or by Julia. However, | am safisfied that the note is an accurate record of the

discussions at the conference.

Whilst Mr Walker contends in his Particulars of Claim against Irwin Mitchell that liability in his
personal injury claim against Hather was an open and shut case, this is not comrect. The issues
relevant to liability included the following:

201 The accounts of the accident given by Mr Walker on the one hand and Hather's
witnesses, Haynes and Derbyshire, on the other were mutually ireconcilable in relation
to (a) whether Mr Walker was acting in the course of his employment at the time of the
accident; (b) how Mr Walker came to be on site when the accident occurred; and (c)
what Mr Walker was actually doing when the accident occurred. Mr Walker's case was
that he was assisting Haynes and Derbyshire to refuel the JCB when the accident
occurred. They on the other hand denied this and Hather's case was that the accident
occurred when Mr Walker, who had been sitting in the cab of a pick up truck, jumped
unexpectedly onto the JCB while the: hydraulic ram was being lowered.

20.2  Mr Walker's own accounts of the accident, given at different fimes, were inconsistent on
the key issue of how long he had been standing on the JCB when the accident
occurred. At the time that | was instructed, Mr Walker's case was that he had been
standing on the JCB for between 30 and 60 seconds when the accident occurred.
However, other pleadings and documents suggested that Mr Walker had been standing
on the JCB for a much shorter period of time when the accident occurred. These
inconsistencies are detailed in my Instructions to Counsel and they were discussed at
length in the conference. '
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20.3 The inconsistency in Mr Walker's evidence affected the evidence of Mr Barker of
Strange, Strange & Gardner whose report had been disclosed fo the Defendant's
solicitors before Irwin Mitchell were instructed. Mr Barker's report recounted that Mr
Walker had fold him that he was standing on the JCB for 4 to 5 seconds before the
accident occurred. However, Mr Walker insisted that he had told Mr Barker that he had
been standing on the JCB for 45 seconds. As | explained above Mark Thompson
explained that it was for this reason that he had obtained a new engineer's report from
Mr Freytag, and Mr Freytag was present at the conference so that Counsel could decide
which of the two experts we should rely on at trial. It was decided to call Mr Barker only
and to ask him to prepare an addendum to his report covering additional points made by

Mr Freytag.

204  There was also the issue of whether Mr Walker was contributorily negligent in that, as
an experienced plant operator, he ought to have known better than to dimb onto the
JCB whilst the engine was running and the bucket raised.

Mr Walker's credibility was undermined because at the time of his accident he was disqualified
from driving due to a drink driving conviction and he had continued driving in breach of the law.

All these issues were discussed at the conference.

| recall that Mr Walker's attitude throughout the conference was uncooperative and aggressive
and, the file note of the conference records, Mr Chruszcz had to tell him on several occasions
throughout the conference that it was essential that he should strike the Judge as an honest and
cooperative witness and that his difficult, aggressive attitude would count against him in court.
He told Mr Walker that he should behave in a pleasant and cooperative manner before the

Judge.

Towards the end of the conference Mr Chruszcz advised Mr Walker that there was a small risk
that he would not establish liability and that, if he was successful, his damages might be reduced
by up to 50% on account of his contributory negligence. As the file note of the conference
records, Mr Walker was very unhappy with this advice.

Mr Chruszcz advised that the claim had a conservative total value of £300,000 (disregarding
issues of contributory negligence) and that Mr Walker should reject Hather's payments into court
which amounted to approximately £82,000. As the note of the conference records, Mr Walker
told Mr Chruszcz that he thought that £300,000 was far too little for his claim and that he was
eniitied to much more. He made it clear that he was not prepared to accept any reduction in

damages for anything.
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The trial on liability was listed for 12 December 1996 and | prepared the action for trial.
prepared the Brief for Mr Chruszcz. '

In the interval between 29 March 1996 and 12 December 1996, | had many conversaiions with
Mr Walker as recorded in my file notes and letters to Mr Walker. As my notes record, Mr Walker
rejected the advice of Mr Chruszcz. He was convinced in his own mind that he would succeed in
full and he was oufraged by the suggestion that there could be any finding of contributory

negligence.

In view of Mr Walker's attitude, | tried to impress upon him that it was essential that he should
keep his cool in court and present himself as siraight forward in his dealing, reliable and honest.
However, as the file notes record, Mr Walker was unable or unwilling to curb his temper. By way
of example only, on 17 July 1996, when | reported a without prejudice discussion | had had with
Hather's solicitors, he became very abusive to me and started swearing at me and he accused
me and Charles Chruszez of being on the side of the Defendants and accused us of acting
against his best interests. He terminated that conversation by puting the telephone down on me
and subsequently rang back to tell one of the secretaries that Irwin Mitchell were “sacked”. |
rang Mr Walker and suggested that he think about his situation overnight and call me back the
next day and say whether he wanted us to continue acting for him. In the event he decided to

continue to instruct us.

The without prejudice meeting on 17 July 1996 was with Hather's solicitor, Mr Holt. At that
meeting he handed to me a copy of an engineer's report by Mr Tomasin of R H Mitchell. The
report did little more than recite the differences between the parties' accounts of Mr Walker's
accident and conclude that Mr Walker was primarily responsible for his own accident, although
ﬂ'leacﬁansanaﬂ'lel‘s&'npbyee,Mrl-laynesmayhavehaﬁamnﬁbutnryaﬁact—ﬂmughtua
much lesser degree. It did not greatly affect my view of the case.

At that meeting Mr Holt was aware that there were risks for his client. The position he took was
hatmebmmatMrWHkarmldhnpefnrw&aaﬁﬂﬁﬂsplilmibilitybutheb‘luugmﬁ'lata
more realistic apportionment would be 40/60 in favour of Hather (i.e. Mr Walker's liability being
greater than Hather's). Mr Holt told me that he considered that the value of the claim (on a full
liability basis) was £200,000 and on that basis he would be prepared to increase the money in
Court to about £90,000. | reported this to Mr Walker on 17 July 1996 and gave him my advice
that he should not accept the offer. However, as | recorded in my file note of that conversation, it
was advice which was irrelevant to Mr Walker as he had made it clear that he was not going to
accept any less than 100% and he felt that the claim was worth more than £400,000.

On the moming of the trial on liability, | travelled to court with Mr Walker and with Julia Evison
and we attended the pre-trial conference with Mr Chruszcz. Mr Barker was also present at the
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conference. | have read copies of two notes made by Julia recording what happened at court
that moming. The first note, dated 12 December 1896, is a note which | believe that Julia made
that day upon returning to the office. The second note dated 13 December 1996 is a further note
which she made on 13 December 1996 after Mr Walker made a complaint about the advice
given to him at court. | have read both of Julia's notes and | am satisfied that they are accurate

racords of what happened.

As the notes record, Mr Chruszcz took Mr Walker through his evidence and it was quite apparent
that he would make an appalling witness for the reasons described by Julia in her notes. His
recall of events was poor and, as Julia's note records, he was prone to making ermors over even
simple facts and he tended to avoid answering questions. '

| was not at all surprised, therefore, when Mr Chruszez told Mr Walker that he would not be a
good witness, and that there was a serious risk that if the frial went ahead he would go home
without a penny, and that he should therefore accept the money in court.

Mr Chruszcz was a leading counsel of many years call and experienced in personal injury claims
and | knew from the conference in March 1996 that he was competent and professional. We
had briefed him for the trial for the benefit of his experience and advice and on the morning of the
trial he clearly had a good grasp of the case. | was therefore guided by him as to whether Mr
Walker should accept the money in court.or the trial should go ahead. Having said that, it
seemed to me that Mr Chruszcz's advice was absolutely correct and | told Mr Walker that |
agreed with it. Mr Chruszcz asked the Judge for the case to be delayed for 15 minutes to allow
Mr Walker to consider his position. | fried to give Mr Walker time and space in which to make a
decision and fried o support him in doing so. As the notes record, Mr Walker eventually
decided to accept an increased offer of £95,000 plus costs.

Unfortunately, the next day Mr Walker regretted his decision to settle and he made a complaint.

- | understand that Mr Walker's case, as set out in paragraph 28 of the Particulars of Claim, is that

there was no risk of his failing to establish that Hather was liable to him or, in the alternative, that

the risk was so slight as not to warrant a discount on value of the claim of more than 5%. |

understand that his case is based on the premise that Hather's driver must have been negligent,
because either:

34.1  he was looking forwards when he lowered the hydraulic ram of the JCB and in that
event was negligent either in failing to see Mr Walker or (having seen him) in lowering
the hydraulic ram while he was there; or

34.2  he was looking backwards when he lowered the hydraulic ram and in that event was
negligent in not looking forwards before lowering it.

As a consequence (I understand the argument goes) Mr Walker would have succeeded on
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