1, DAVID ALAN WALKER,
Unemployed, will state as follows:-

Preamble

| This statement is made to comply with the order of Jack J made on 15" July 2005 .
That order set out the preliminary issue to be determined and required the evidence
fo be filed on my behalf limited to that issue. However, | have been advised that
leading counse] wishes to seek clarification of the precise scope of the preliminary
issue as she is uncertain as to whether, as defined, it permits restriction of the
evidence. This means that this statement is drafted with a view to attempting to be
as comprehensive as possible at this stage but with the right reserved to augment
the same with further relevant evidence if appropriate in the light of the

clarification which | understand is to be sought.

Introduction

2. My claim of professional negligence against my former Barrister Charles Chruszcz
QC and my former solicitors Irwin Mitchell arises out of a claim for personal
injury, loss and damage, which occurred during the course of my employment with
Gary Hather Plant Hire on the 17" January 1990. I had gone with 2 work colleague
to a site where there was a broken down JCB (digger machine) and during the
course of refuelling it the hydraulic arms were dropped and my left foot was
crushed.

3. Initially | had my toes amputated on 30 January 1990, a bone trimming operation in
November 1990, a below the knee amputation on 8 November 1992, after which
there were problems with abscesses and I had further admission to hospital in 1993
Finally | had an above the knee amputation on 18 April 1996.

4.  Gary Hather trading as Gary Hather Plant Hire (who | shall refer to as “Hathers”™)
was my employer and proceedings were issued in Sheffield District Registry of the
High Court of Justice under action number 1990/W/6841. There was a trial on
fiability only on 12 December 1996 but the matter was settled on the morning of
the liability trial in the sum of £95,000.00 plus costs. I produce as an exhibit
marked “DAW 17 a copy of the pleadings in this action.

Circumstances of the Accident

5. 1was employed by Hathers as a machine driver from August 1989. Normally |

drove heave plant on sites such as 360 degree excavators which are tracked
vehicles rather than wheeled and are a different type of machine from that involved
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on the 17" January 1990 which was a JCB Sitemaster. I could cover other types of
machinery for example if someone was off work. | have never seen an operative

manual for the JCB either from Hathers or any former employer.

6.  Briefly on 17 January 1990 I went with another employee Stephen Derbyshire to a
site at Meadowhall, Sheffield to repair a machine. We were in a pickup equipped
with Diesel fuel and a hosepipe. At the end of dealing with the hydraulics of the
digger machine, a JCB Sitemaster, it needed to be refuelled. Fuel had to be
pumped by hand through a hose which had to be put into the filler pipe of the
JCB’s fuel tank. This filler pipe was in front of the windscreen of the cab of the
JCB. 1 had positioned myself on the JCB, 1 put my right foot on the metal grid step
underneath the cab, grasped the grab handle on the framework of the cab and put
my left foot on the chassis of the JCB so that I could unscrew the filler cap and
insert the fuel hose. 1 intended to stay there during the refuelling. Without warning
a Mr Haynes, the driver of the JCB lowered the hydraulic arms and crushed my left
foot.

7. The more detailed circumstances leading up to the accident and giving rise to the
claim for personal injury, loss and damage are set out in the copy witness
statements annexed hereto and marked “DAW 2" which were exchanged in my
original proceedings against Hathers. 1 will make comments on the issues later in
this statement.

Legal Representation

8. I instructed Irwin Mitchell solicitors to take over conduct of my professional
negligence claim from earlier solicitors Elliot Mather Smith on or about the 31 =
August 1994, Irwin Mitchell went on record as acting for me on the 24™ October
1994.

9. Initially, Mark Thompson had conduct of the matter on my behalf, until March
1996 and thereafter it was taken over by Stephen Ireland who conducted the matter
up to the liability trial.

10.  Irwin Mitchell initially instructed Mr H Whitcomb but later involved Mr C
Chruszez QC to represent me.

Engineering Evidence
11. My former Solicitors Elliot Mather Smith had instructed a Mr Barker of Strange
Strange & Gardner to prepare a report in support of my claim for personal injury,
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loss and damage; which report was produced and dated the 10™ December 1993.
(See attached exhibit markedDAW 37).

12. 1 was unhappy with that report from the outset, and at a conference with Counsel
(Mr Whitcomb) at Irwin Mitchell’s offices on the 2™ March 1995 1 instructed Irwin
Mitchell to obtain a report from a different engineer. That instruction was
contained in the typed note of conference dated 2* March 1995, (see attached
exhibit marked “DAW 47), and also in a handwritten file note dated the 7™ March
1995 (see attached exhibit marked “DAW 57).

13.  There was an issue concerning the time that Mr Barker had recorded that 1 was on
the machine before the hydraulic arms were dropped. I am aware from the note of
2nd March 1995 that there was a discrepancy between the report and the expert’s
own site inspection note. The expert’s note says 45 seconds but his report says 4 to
5 seconds. 1 remember that at the site inspection there had been lengthy
discussions about this.  After going through the procedure of events up to the
accident occurring the time of 45 seconds was arrived at as a compromise between
my estimates of between 30 and 60 seconds when Haynes lowered the bucket. At
no stage had I said that | had been on the machine for only 4 to 5 seconds. I said
45 seconds and this has been mis-recorded by Mr Barker in his report. My other
statements and instructions had consistently said that | had been there for between
30 and 60 seconds. This was an important issue in the case as Hathers were
arguing that | had jumped onto the JCB as it was still moving. The file note of ™
March records that Irwin Mitchell saw that Mr Barker had originally written 45
seconds but had changed it in his report to 4 to 5 seconds.

14.  Also contained in that note of the 2* March 1995 is the Opinion of Mark
Thompson, who states “my own view, and this was endorsed by Henry Whitcomb,
was that Mr Barker will not impress as a witness. He appears to look at the case
from the Defendant’s perspective. Of course, Mr Barker is normally instructed by
the insurers and it may well be that he has developed a pro-Defendants’ stance.”

15. Under section 5 “action required”, are detailed the steps that should have been
taken to prepare my case for trial including “5.8 instruct expert in place of Mr
Barker...... )

16.  There was also an intention to obtain a handwriting expert’s report because it
appeared that one of the defence witnesses Mr Derbyshire had signed a document
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which had been prepared by somebody else. I am not aware that this was ever
done. It was also recommended that leading Counsel be used.

17.  The handwritten note of 7 March 1995 also states “ to instruct a handwriting expert

and to instruct new engineer”.

18. A letter of instruction to another expert, Cassells, was sent on 20 April 1995 and
" clearly indicated that the report of Strange, Strange and Gardner and Mr Barker
was not considered “........... sufficient for our purposes™. A memo of the same
date prepared by Mr Thomson stated “myself, Counsel and the client are not happy
with Mr Barker’s continued involvement in the case...” and it was confirmed to me
in a letter also of the same date that they had instructed another engineer in place of
Mr Barker. The engineer from Cassell’s was a Mr Freytag.

19. At ameeting on 12 July 1995 | was informed that as the medical position was
uncertain in that there was a possibility [ would have further surgery on my leg it
was not appropriate then to set the case down for trial.

20. On 8 August 1995 1 was sent a copy of a number of documents including Mr
Freytag’s report. 1 do not know whether Mr Freytag had significant experience
relating to heavy plant machines. I did not accept there was a prospect of my being
found contributarily negligent. | now produce Mr Freytag’s report of 18" July as
an exhibit marked “DAW 6”.

Sequ f iability Trial

21. In November 1995 it was confirmed that | was on the waiting list for surgery for
the above knee amputation and therefore my solicitors applied for the case to be
dealt with by way of a split trial on liability and an Order to this effect was made
on 21 December 1995. My understanding of this was that because of my pending
surgery it would be necessary to update medical reports once that had been
undertaken and I had had a period of recuperation. Therefore it was not possible to
value my case. If I'd been successful in the trial on liability further investigations
would then have been undertaken to establish the value and there would have been
a separate hearing for the Court to decide how much I was entitled to.

22. 1 understand that there is a memorandum of 20 February 1996 saying Mr Barker
was retiring in the April but would still do his Court dates. 1 believe that this gave
Irwin Mitchell a completely legitimate reason for no longer continuing with Mr
Barker. I only became aware of the contents of this memorandum when I had
access to my previous solicitor’s files in or about July 1998. Notwithstanding this
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memorandum Irwin Mitchell continued to instruct Mr Barker and he was the expert
that attended on the day of the liability trial.

23.  As| said earlier, in March 1996 the case transferred within Irwin Mitchell to Mr
Ireland and again | understand there is an internal memorandum indicating an
intention to call two engineers with Mr Barker being called to give evidence as to
how he came to have four to five seconds in his report rather than a longer period
which 1 definitely told him about of between thirty and sixty seconds.

Conference 29™ March 1996

24. On 29 March 1996 there was a conference with Mr Ireland, one of his colleagues,
Julia Evison, Mr Chruszez QC and the two engineering experts. Now produced to
me and marked “DAW 7" is a copy of Irwin Mitchell’s file note. I cannot recall
the exact words used after this length of time but I accept that the contents of the
file note are a reasonable reflection of what was discussed. I informed everybody
that the above the knee amputation was due on 17 April 1996. | remember that Mr
Chruszez said he was a bit surprised that an above the knee amputation was going
to be done.

25.  During that conference:

a)  Mr Chruszcz said that the chances of establishing my case rested solely on
my account. (I do not agree with that for reasons 1 will refer to later). There
was again a discussion about the time I had been on the machine. 1 told him
I had the hose in the fuel inlet and I°d felt the surge of diesel through the fuel
pipe (1 should add that the hose was rubber and simply had an open end and
was not equipped with a trigger or tap mechanism).

b)  Mr Chruszcz referred to the photographs taken by Mr Barker. It was
accepted | would have had to gain height to get at the fuel cap.

¢)  Mr Chruszez thought that the number of seconds on the machine may have
been less than | had said but even on his timings the file note records ‘DW
must have been on the vehicle and visible to the driver at the time he lowered
the bucket’ and ‘as DW stepped up, he must have become visible to the
driver of the JCB’.

d)  He was concerned about the period of 45 seconds and felt 4 to 5 seconds was
about right. There was a discussion about the length of the hose needed on
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this occasion to refuel the JCB and that, if it was a short pipe, refuelling

would not be a one man job.

e)  There was a discussion about my having been disqualified from driving at
the time of the accident (this would not have affected using heavy plant on

sites).

f)  There was an issue about whether I was employed on the day in question and
the discrepancies between my statement and those of Haynes and
Derbyshire, Hathers witnesses, was discussed.

g) Idescribed to Mr Chruszcz the set up at Hathers® yard where the JCB’s were
always refuelled with the hydraulic arms and buckets up. This was because
the tanks at the yard were situated high up to enable diesel to be gravity fed
to the machinery fuel tanks. There was no need for pumping. The limited
access to get near these tanks meant that drivers had no choice but to set the
bucket high.

h) [ was advised that there was going to be some contributory negligence but
not that 1 would lose the case entirely or that my negligence would be 100%.
I accept that | was not happy at the suggestion of any contributory

negligence.

i) 1 also made Mr Chruszcz aware that Hathers had paid statutory sick pay after
the accident for six months. 1 would comment here that I would not have
been entitled to SSP if I had not been employed. According to Inland
Revenue records my leaving date was the 10" August 1991 which is well
beyond the date of the accident. | had been credited with 35 National
Insurance Contributions in the year 1990 to 1991. There was also form P14
for the year to the 5™ April 1991 which I believe would have been completed
by Hathers which again shows that my leaving date was the 10" August
1991 and that SSP was paid of £997.50 for that year. Now produced by me
and marked “DAW & ” is a bundle comprising copies of the P14 and a
letter 1 later received from the Inland Revenue dated the 21 August 2003.
Mr Hather was not the sort of man who would make payments out of the
goodness of his heart. | was also paid Industrial Injuries Benefits, a payment
which would not have been made unless the injury had been during the
course of my work. On the issue of employment I would also comment on
the statement of Mr Haynes he could not have known whether I was laid off
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or not before the accident because | had never met him before the date of the
incident. That idea must have come as a result of somebody suggesting it to
him afterwards and before he signed his statement. This must show that |

was treated by Hathers as employed post accident and that Mr Hather’s
statement was not telling the truth that I had been laid off and could therefore

not have been employed by him at the time which was one of the issues that
Hathers was raising to contest my case. I felt that if he was lying about this
he was lying about other matters.

i) 1also made Mr Chruszcz aware that it was the body of my foot which was
crushed not just the toes and that my foot would therefore have been well
established on the JCB (which it would not have been if I had just jumped up
onto the machine as it was moving and the bucket being lowered at the same
time). My recollection is that | also informed them that the back of my heel
and ankle had been fractured when my foot was crushed in 1990, but this had
not been spotted until 1992 when the first below the knee amputation took

place.

k)  Mr Chruszcz suggested 1 was mistaken about the time I had been on the
machine and that I should explain this to the Judge (I don’t think I was
mistaken).

26. Notwithstanding my own, Irwin Mitchell’s and Mr Whitcomb’s dissatisfaction
with Mr Barker at the earlier conference, Charles Chruszcz decided that Mr Barker
only would be called and he would be requested to prepare an Addendum to his
report covering the points raised by Mr Freytag in his report.

27.  Insummary, my advisers knew that:
a) | had to stand on the JCB to remove the fuel filler cap and that
b) I had to stand where I stood because there was no where else to stand and
c) I had been positioned on the JCB before the rams were lowered.

28.  Mr Barker and Mr Freytag were then released and we went on to discuss the value
of my claim. It was acknowledged that the figures would change when the above
knee amputation took place. Mr Chruszcz was concerned by the idea of settlement
negotiations taking place in view of the potential change. 1 quote from the note:

“it was tBrl:lpting to think of trying to settle prior to the liability trial but things were
problematic because the defendants would certainly ask for contributory negligence.
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