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Conference with Counsel and Mr Walker at these offices.

Conference started at 11.00 and went straight through to 2.30pm.

Hearing before Master -
At the time the Application to disapply sanction and set aside Summary
Judgment was made it was thought that there was deemed service under
the rules and, therefore, a 30 minute time estimate was valid. As there is
some doubt about this, the Application would have taken longer to hear
and the Defendants were seeking to go for Summary Judgment. If the
Master asked was there any possibility of these Applications lasting more
than 1 day when Mr Stewart would have to concede this and he could not
tee that it would take less than 1 day. Much depended on whether
the Master had read the papers in advance. He didn’t think Master Tennant
would have.

The merits of a High Court Judge as against a Master was discussed. Mr
Stewart saying that in some circles it was thought that Masters didn’t
dispense as good a quality justice as for High Court and a High Court
Judge was more likely to have read the papers and got a grip on the issues.
A High Court judge could probably dispose of it with one day.

A High Court Judge is probably more authoritative.
Also, Listing at High Court was not 100 bad at the moment.

It was also a question of appeal and if it went to a Master and was
appealed that the appeal was to the High Court. If it was High Court and
there was an appeal it went to the Court of Appeal.

If the matter first went to Master Tennant there would be the appeal to the
High Court Judge and that would be the end of the matter as he would not
expect permission to be given to appeal to the Court of Appeal. He might
get a better class of justice higher up but that did not always follow.



NC indicated that our insurers had said they would consider funding an
appeal favourably if the hearing went against us.

Mr Walker was clear that he, having considered this, would prefer a High
Court Judge. :

Q.Cs
Mr Walker was asked why seems so keen on a female QC. He thought that

they would never have been connected with the case and would be
independent, particularly if they were fairly recently QC’s he felt that they
might have more fight and go for it.

Langman’s report
He was quite happy with this.

Needoff’s report
He was not happy with this report.

He had told Irwin Mitchells in 1996 that 1991 / 1992 x-rays had gone
missing. He had been walking with a fixed heel and inverted foot and, due
to this deformity he wasn’t able to walk properly. This has not been picked
up by Mr Needoff.

Mr Stewart said that Mr Douglas had not amputated for arthritis and we
didn’t want to run the risk of discrediting Douglas.

We could ask Mr Needoff in a letter that in the light of the difficulties with
his orthotic gait after the toe amputations would that exacerbate Mr
Walker’s pain in itself in 10-15 years time.

x-rays have showed up the fractures to the left knee. What effect would
the metalwork in that knee have had irrespective of the foot injury?

In 1989 would he have predicted in 10-15 years time that it would lead to
an end of employment?

What if he had assessed on the basis of the medical records til then.

He thought that the injury to the knee with its metalwork would have had a
minimal effect on the predicted working life. He had suggested an
occupational physician may be appropriate to comment on this.

Mr Walker said that between 1990 — 1992 the fracture to the heel / ankle
and 2 years walking on it had caused his gait and that directly led to the
above knee amputation.

Another question that might be raised — if the position with the injury to
the foot — the fracture picked up by Dr Salah and reported by Pratt had an
effect on his gait. Did that mean a hastening of the process in knee which
meant that he would have had difficulties in 10-15 years after a foot injury.



Mr Walker explained that the hydraulic ram had come down at an angle
across his ankle to his heel from the top and has basically taken the arch of
his foot, rather than just the toes.

Dr Holden’s report
Mr Walker had some counselling last year but had packed up with it.

He thought the 1994 report of Dr Gordon had been too early.

He was OK with Dr Holden and since he had seen him he had raised a few
points with him on the telephone.

Evidence
Mr Walker produced a National Insurance document which NC couldn’t
recall having seen before.

He was saying that Hather signed a document in 1991 confirming statutory
sick pay had been paid. He produced a copy P14 which NC could not
recall having seen before. He thought this equated to 36 payments and the
date on it is 10" August 1991 as the leaving date.

He also had a letter from Inland Revenue of 21* August 2003 which has a
copy attached to it saying “copy letter for your solicitor if required™.

Again, NC could not recall having seen this before but this says that the
leaving date of 10™ August 1991 fell within the 1991 / 1992 tax year.

He was also awarded 35 credits in 1990 / 1991].

Mr Walker said that this supported his claim because if you calculated this
back from April it meant that Hather must have been lying about laying
him off because you wouldn’t pay anybody statutory sick pay who was
laid off and not working for the company. If he’d lied about this, what
else had he lied about?

Hather had said that he couldn’t get anyone to drive the client, therefore
had no use for him and laid him off but, in fact, had paid him statutory sick
pay so he must have still been employed. Hather was not the sort of man
who would be sympathetic to an employee and pay SSP out of the
goodness of his heart.

It had taken the Department of Social Security 2 years to assess him to
confirm that it had been a genuine accident and to get his benefits in
payment and he’d had to sign an application form to get the credits for
National Insurance payments (Hather).

He’d given a copy of the letter to Mr Reeve.



Counsel felt that he’d got a g{md point on this. He wouldn’t get Industnal
Injuries Benefit unless the injury had been at work.

It was confirmed that client’s statements had not been accepted by the
Defendants and had been returned, so if we get this back on track we can
add a short supplemental statement for Mr Walker making this point.

Mr Walker said that the statements had been written by Hather’s ex-
girlfriend just after the accident. He thought it was in two different pens
and possibly colours.

Derbyshire’s statement was very similar in the writing to the writing on the
pay packets.

Derbyshire could never say that Walker was laid off prior to the accident
unless that idea had been planted in his head before he made his statement
because Mr Walker had never met Derbyshire at all until the date he had
his accident.

Query — is this in the same handwriting at Hather or Hather’s girlfriend?

Mr Stewart said that the case would turn on the photographs as to what a
driver could have seen on the day.

He did not think that the point about the JCB step was one that could be
made with any strength but the photographs, Mr Stewart would argue,
meant that a driver could not have failed to see him.

Mr Walker said that the letters from JCB were evidence that there had
been negligence long before the trial date by his then solicitors and that his
had knock on effect since.

The step had been available from 1995, but the information had not been
obtained by his experts or solicitors and this had been crutial. The
additional inforamtion had not been produced at the trial.

There was a long discussion again about the crux of this case being that
there was no real chance of the Defendants escaping liability or Mr Walker
coming out with nothing if he’d run the trial and this was where the advice
to him had been wrong.

Mr Stewart said that some of the points the Client was making were
helpful to back up the suggestion that the advice that he’d had no
reasonable prospects of success was incorrect, but he warned him that if
we tried to go into too much detail it would increase the amount of time on
the next Applications.

Other



Mr Stewart said the priority was to get the matter back on track after he’d
messed up. He would understand if Mr Walker wanted someone else to
argue it, but he might have difficulty in getting the funding. It was in Mr
Stewart’s interests to make sure he got back on track because his interests
“identify with yours”.

He mentioned the Defendants’ suggestion that Mr Walker should do
nothing as he would then have a stronger case against his current legal
advisers (B&A and Mr Stewart) but if that occurred and Mr Walker then
pursued his insurers, his insurers would “pass the buck™ back.

He remained of the view that there were good prospects of success on
relief from sanction.

At the end of the discussions Client was prepared to continue using Mr
Stewart for these Applications.

Schedule of Special Damages
This had been prepared for mediation purposes only. The draft was not
disclosed within the proceedings.

We should, therefore, invite Mr Langman to take out reference to this from
his report. The schedule would be redrafted in due course if we got back
on track.

Mr Walker repeated what he’d said before that he considered this schedule
not to be worth the paper it was written on.

Mr Langman’s figures were different in any event to the draft schedule.
We would have to firm up quantum. The schedule could present four
options and we could work on the Irwin Mitchell schedule and argue this
with adjustments or prepare a completely new schedule.

What we know now would have been known by December 1997.

Statement of Gilbert (Second Defendants)
At paragraph 25 he is referring to 10% or less for contributory negligence

and that the Claimant is, therefore, out of line with the views of various
Counsel that he had had in past. Mr Stewart observed that they were not
running an argument of valid compromise but that the Client had no real
prospect of success.

Query — dealing with this statement up to paragrpah 28 look at detail not
just on the central argument but the discrepancy in Haynes’ statement and
what is visible and the points of David Walker, eg, how they are making
out that Walker was not in the course of his employment because he was
laid off and had been inconsistent with the Inland Revenue benefits and
sick pay.



The improbabilty that he’d jumped up with an instantaneous spring during
the one second it took for the arm to come down on a purpose of his own.
What other purpose could have had other than to be there to refuel the
vehicle. We would, therefore, be asking for it to be concluded that the
assistance involved without Derbyshire or Haynes knowing about it was
improbable.

There was the letter of 9™ December 1996 from JCB saying it was a 2 man
job in practice. Mr Walker observed that had been available for cross
examination of Haynes, Derbyshire and Hather and that they would have
had diffuculty with that and holding that it was a one man job. A proper
appreciation of that new evidence from JCB would have rendered it all the
more unlikely that significant part of the employer’s story would be
upheld and less likely that Mr Walker would have emerged with nothing.

Mr Stewart wasn’t sure we could do anything about the footplate because
that was only found out to be an optional extra in 2003. The fact that
we've discovered it could be got in but couldn’t be relied on. He
suggested that we put a remark in brakets.

However, there was an appreciation by JCB at the time that a man was
needed to be in the position of Mr Walker to refuel and although an
optional extra step was not available at the time, what knowledge was
available was that it was a 2 man job.

Mr Walker had been in turmoil and had to compose himself.

His legal representatives should have concluded that he was bound to go
back and complain to them and not accept their advice meekly.

To use the figures that they had got was unsafe because the Payment In
had been made at a time when quantum was looking at a below knee
amputation. That Payment In had only been adjusted slightly by movement
on the day of the trial.
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BT CONFERENCE CALL — Leading Counsel — Susan Rodway and Instructing
Solicitor — Mr N Croston.

BT Conference call originally scheduled for Susan Rodway and Paul Stewart.
Unfortunately Mr Stewart was in Hospital having broken his leg playing cricket.
Discussion continued with NC and Susan Rodway. She has had a look briefly at the
statement that was faxed through to her this morning.

She is very concerned as to the way in which Justice Jack framed the Preliminary

Issue.

This could perhaps be addressed by a new appeal out of time or alternatively go for
clarification first and if we were not happy with the clarification then that would re-set
the clock for appeal.

Her concern was that paragraph 7 of the Order encapsulated what the issues were and
she didn’t see how these had been narrowed at all.

We can’t go to trial on the assumption that the Court would be with us.

In order to do justice to the Claimant’s case the Court needed to consider the ori ginal
prospects of success/merits. If contributory negligence was a runner, that would
affect quantum. It was therefore necessary to look at quantum of the original claim
and whether the £95,000 was a reasonable proportion.



She also felt that four days was a hugely tight timescale.
We have to show the depth of the case and how this should have been presented.

The attendance note showed that what was uppermost in the Solicitor’s and Counsel’s

mind was Mr Walker’s demeanour.

Taking an assumption that he was a bad witness and very angry, Counsel can soften

this in advance in opening by explaining the stress etc that he was under.

If he was a bad witness and angry where was the problem with that? He had been
crushed by the hydraulic arm and his left foot was in the position that he said it was
in. Taking the size and shape of the JCB and size and shape of Mr Walker he had to
have been there to be seen. Referred to the photograph of Strange Strange and
Gardner from the cab, the driver would have known whether somebody was beside or
in front of him. No Judge would take the view that he was on a suicide mission. Mr
Walker had the right to be angry and angry at the way in which his case had been
conducted. On liability she saw it as a straightforward case. It was strong on liability.

She also queried where was the contributory negligence.? The facts for this would
have to be established. The onus was on the driver not to lower the arms until he was
sure no one was around. Ms Rodway has never had experience in an industrial
accident case where there has been high deductions for contributory negligence even
where there have been stupid acts by an employee like sticking an arm into an
unfenced machine. She has not seen anything like 50%; the most she has seen is one
third. She would be interested to know what the Defendants could come up with in
terms of cases showing 50% contrib. In her experience it would be a first. It was at its
worst more-than 33% and she felt that there was a good case for arguing no contrib. at
all.

On quantum we have got to be allowed to show the Judge what “post card’ valuation

we were looking at.
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