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Introduction

Formal Details
I. Christine S Clark, BSc (Hons) CEng, MIMechE, FIAgrE, MBIAC, being the Principal of
Ascott Clark Engineering & Management Consultants, have an honours degree in
Agricultural Engineering from Cranfield Institute of Technology, Silsoe, which gives
academic exemption from the Institutions of Agricultural, Mechanical and Civil
Engineers and the Royal Institute of Chartered Surveyors, am a Chartered Engineer, a
Member of the Institution of Mechanical Engineers, Fellow of the Institution of
Agricultural Engineers, Member of the British Institute of Agricultural Consultants and
Chairman of the Engineering Division of the British Institute of Agricultural Consultants
and a Member of the Equine and Animal Lawyers Association.
The daughter of an agricultural engineer and blacksmith, | was brought up on the
premises and have had a lifelong involvement with agricultural, industrial and other
equipment.
My main business, based at 42a Westem Lane, Stockport, SK23 7NS, is in engineering
and management consultancy work encompassing industrial and agricultural sectors
both in the UK and overseas.

Synopsis
This case is concerned with allegations of professional negligence against the claimants’
former solicitors and Barrister.
Through the efforts of his former Solicitors and Barrister, the claimant has already
received compensation for injuries resulting from an accident that occurred whilst he was
re-fuelling a JCB excavator.
The claimant also alleges that the experts originally engaged were not fully qualified to

give evidence.

The Relevant Parties
The claimant is Mr David Alan Walker of 29 Cauldron Drive, Holmehall, Chesterfield,
Derbys, S40 4PB, hereinafter referred to as 'Mr Walker'.
The defendants are, Charles Chruscz QC and Irwin Mitchell Solicitors.

Instructions
| have been instructed by Mr Walker's Solicitor, Mr Nevil Croston of Bryan & Armstrong
Solicitors, The Old Meeting House, Stockwell Gate, Mansfield, Notts. NG18 1LG to

ASCOTT CLARK ENGINEERING & MANAGEMENT CONSULTANTS PAGE 1
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examine the foregoing case, investigate and report on, Mr Walkers' accident, especially
with reference to importance of an additional step on the excavator.

1.5 Disclosure of Interests
10. | have no connection with any of the parties involved in this case.

16 Documents which have been considered
11. Apart from the case papers | have had sight of the following documentation:
i) Health & Safety at Work Act (1974)

2.0 Background to the Dispute and the Issues
\— 12. On 17" January 1990, Mr Walker was on a construction site off Carlisle Street in
Sheffield, attending a breakdown on a JCB 3CX excavator with a mechanic, Mr
Derbyshire, on behalf of their joint employers’, Gary Hather Plant Hire.

13. Following repairs to the hydraulics on the JCB, it was driven from the muddy location in
which it had broken down, to an access roadway within the boundaries of the
construction site to facilitate re-fuelling.

14. Mr Walker took the fuel filler hose and jumped onto the JCB, placing and holding the
nozzle in the filler neck of the fuel tank, prior to the "arms’ (hydraulic rams) on the JCB
being fully lowered.

15. The arms of the JCB were then, allegedly lowered, by the driver, Mr Haynes, to their
lowest position.

_ 1B. A lowered arm trapped and crushed Mr Walkers left toes to the JCB chassis.

17. Mr Walker sﬁbsequenﬂy underwent a series of operations including three amputations:
his toes on 30" January 1990, a below the knee amputation in November 1992 and
finally an above knee amputation in April 1996.

18. The claimant took proceedings against his employer, Gary Hather Plant Hire.

19. A trial on the issue of liability only, was scheduled for 12" December 1996.

20. The claimant was advised by his representatives to accept an offer of compensation.

21. An out of court settiement of £95,000 plus costs was agreed.

22. No medical evidence was presented to the court.

ASCOTT CLARK ENGINEERING & MANAGEMENT CONSULTANTS PAGE 2
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2.1 The claimants representatives
23. The claimant was originally represented by Elliot Mather Smith Solicitors and the expert

witness was Mr Geoffrey Barker CEng FIMechE of Strange Strange & Gardner
Consulting Forensic Engineers. The claimant was then represented by Irwin Mitchell
Solicitors and Charles Chruscz QC. Mr R Freytag BSc CEng MIMechE of Cvasells (UK)
Ltd was then engaged as the expert witness.

3.0 Case Examination

24. The case notes and file notes from Mr Walkers representatives have been examined.

3.1 Experts Reports

25. | have read the expert witness reports by Geoffrey Barker, now deceased, and by Mr
Freytag BSc CEng MIMechE of Cassells (UK) Ltd as well as the report for the defendant
by Mr K Tomasin DLC (Hons) MICE FIExE of R H Mitchell & Associates.

26. Curriculum Vitae's for the experts were not provided.

27. Both experts for the claimant had appropriate qualifications.

28. The expert for the defendant, Mr Tomasin, who is a Chartered Civil Engineer and
actually an Honorary Fellow of the Institute of Explosives Engineers, does not appear to
have appropriate qualifications, but was employed for some time as a Construction
Engineering Inspector.

29. The expert for the defendant provided the most comprehensive report and gave
consideration to legislative issues that were not addressed by the experts for the
claimant.

' 30. None of the experts gave any consideration to the potential for untimely and / or poor
medical attention to have exacerbated Mr Walkers problems and result in him having to
have not one, but three amputations.

31, No training or other records appear to have been requested or inspected by any of the
experts.

32. No accident reporiing records of any type appear to have been requested by the experts.

3.2 The Case Overview

33. The case was basically comprised of three elements: the machine, health and safety
issues including safe working practices and legislative issues, and the event. However, a
fourth element arises in the medical care that Mr Walker received.

34. In his statement, Mr Walker has said (pp58 of original bundle) that he

ASCOTT CLARK ENGINEERING & MANAGEMENT CONSULTANTS . PAGE 3
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35. There is no explanation in any of the reports regarding the length of time, 90 — 105
minutes, after his accident, for Mr Walker to reach Rotherham District General Hospital
that was only approximately, 6 miles away.

36. The accident occurred ¢ 14.15-14.30 hours at which time traffic would not normally be
busy, but they called at Gary Hather Plant Hire's premises in Masborough Street,
Rotherham on the way. This may not necessarily have increased the distance that had
to be travelled, nor theoretically did it have to increase the journey time, but for the time
spent at the yard.

37. No ambulance was called, Mr Walker was driven to the hospital by car, It is possible that
nobody on the construction site had a mobile telephone.

38. There is no comment in any of the expert witness reports about the number of trained
first aiders, if any, that Gary Hather Plant Hire employed and/or had trained.

38. The safety footwear, i.e. steel toe-capped boots that Mr Walker was allegedly wearing do
not appear to have been inspected.

40. The position of the injuries sustained by Mr Walkers' foot have not been compared to the
protective capacity of the footwear.

41. Neither the footwear manufacturers nor their agents appear to have been contacted.

42. The expert witnesses engaged to date have all been concerned with the machine itself,
the JCB. No consideration appears to have been given to the potential for medical

negligence.

4.0 Technical Investigation and Review

43. The accident happened fifteen years ago, in 1990.

44_ It does not appear that any of the experts actually checked the accident records nor
conferred with the Health & Safety Executive regarding whether or not the accident was
reported in the requisite manner.

4.1 The machine - JCB 3CX

45. As the accident occurred fifteen years ago this has not been inspected. Neither its’ age
nor serial number has been ascertained.

46. From the case photographs the Gary Hather Plant Hires’ machines appear to have be in
good general condition and well maintained.

47. The breakdown that had caused Mr Walker to be on site in the first place, on the day of
the accident, had allegedly been due to a problem with the machines’ hydraulics.
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As the rams should have been fully lowered before Mr Walker jumped onto the machine
to undertake re-fuelling, whether or not the machine was still faulty in any way is not
relevant to the case.

Allegedly the steps available for Mr Walker to stand on and thereby reach the fuel filler
neck were standard, to models of this age.

Without the serial number of the machine, JCB could not advise whether the step was an
optional extra or not at the time of the accident.

From the case notes, an additional step is believed to have been available as an optional
extra to assist with access for re-fuelling, etc.

It was standard practice at the time of the accident for such machines to require the
operator to stand on some part of the machine to re-fuel it.

Indeed from JCB drawing 123/16000, dated 6™ Dec 1986, copy appended, it can be
seen that the design is such that there is a 6 mm diameter rod or bar running through the
filler neck which is there for the purposes of supporting a basic filter mesh to catch and
prevent debris from entering the fuel tank.

. The main advantage of an additional step would have been to prevent the operative from

over-balancing and falling off the machine backwards due to previously having had to
‘balance’ his foot on the edge of the chassis member.

Nowadays most modem machines, including JCBs', can be re-fuelied from the ground.
The 6 mm diameter rod, which is cast in place in the filler neck, if present, would have
prevented the fuel hose nozzle from penetrating the filler neck by more than 48 mm (i.e.
under 2").

If the rod was not present a normal fuel hose nozzle could not have penetrated the filler
neck by more than ¢ 75 mm (i.e. 3") due to the curvature of the filler neck, although
depending on the nozzle configuration it may have been possible to ‘jam'’ it in the filler
neck.

An ‘assembly’ drawing, appended, obtained from JCB shows the filler necks’ location on
the fuel tank.

From the above drawing and the detail design drawing 123/16000 of the filler neck it can
be seen that it would not be possible for operatives to look into the fuel tank to assess
the level of the fuel through the filler neck.

The very nature of operating, mobile and construction plant gives rise to potential
hazards for personnel in their working environs, just as there are potential hazards
associated with cars if someone walks into their path or has their fingers on the door
post as the door is shut.
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