IN THE HIGH COURT OF JUSTICE Claim No. HQ04X01648
QUEEN'S BENCH DIVISION
BETWEEN:

DAVID WALKER
Clajmant
- and -
(1) CHARLES F CHRUSZCZ QC
(2) IRWIN MITCHELL (A FIRM)
Defendants

. CLOSING: SUBMISSIONS ON BEHALF OF THE SECOND DEFENDANTS

References in these Closing Submissions are in the form (Bundle / page), e.g. G/304.

Introduction.

During the course of the hearing, a number of allegations have been made on behalf of
the Claimant regarding the defendants’ conduct which are not pleaded, have not been
raised before. and are time barred in any event.'

These written submissions address the issues which are to be determined in accordance
with the two orders made by Mr Justice Jack (A/64 & A/66). The allegations of
negligence relate solely to the advice that was and was not given by the Defendants on
12" December 1996.

" The Claim Formn was issued on 11" December 2002,
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The 1ssues to be Decided.

The issues for the court to resolve at this trial are as follows:

al

b)

c)

d)

Woas there any risk that the Claimant might fail to establish primary liability on

Flather?

I there was no risk that the Claimant might fail to establish primary liability, then
were Mr Chruszez andfor Irwin Mitchell negligent in advising the Claimant that
there was a serious risk that he might fail to establish primary liability?

If there was a risk that the Claimant might fail to establish primary liability, then
were Mr Chruszcz andfor Irwin Mitchell negligent in failing to advise the
Cluimant that the risk of failing to establish primary liability was so slight as not
to warrant a discount on value of the claim of more than about 5%?

[f Liability is established against either defendant, then:

i) What were the Claimant’s prospects of succeeding in establishing primary
liability in the original action; and

i) What deduction (if any) would have been made for contributory

negligence in the original action?

Was there any risk that Mr Walker might fail to establish primary liability?

4. As a gencral rule, any claimant faces a risk that his claim may fail. As Judge L.J. stated
in Kellev ' Corston [1998] Q.B. 686 at 700:

‘i-verv lawyer in practice and every judge knows that there is no such thing as the
cune which is bound to succeed. Experience shows that cases with the brightest
prospects of success somehow fail and it is difficult to underestimate the value of
the certainty provided by a settlement as opposed to the continuing risks of
litigation through to judgment. This factor alone should militate against
successful proceedings based on criticism of advice leading to a settlement.”
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There is hound to be a chance that a claim will fail where (as in this case) (a) there is a
dispute over the facts, and (b) there was no absolute obligation on the defendant (e.g. a
contractual obligation to deliver 100 widgets by 1% April) but instead only an obligation
to exercise reasonable skill and care. What does and does not amount to the exercise of
reasonable skill and care is frequently open to argument. For example, if a driver had
only a verv brief moment to react to some unexpected event, was he negligent in failing

to prevent an accident?

The question of whether or not there was any risk that Mr Walker might fail to establish

primary liability raises two issues.
a) First, what findings of fact might have been made by the trial Judge?

b) second, in the light of those findings of fact, might the Judge have found that Mr
Havnes did not act negligently?

It is not necessary for this Court to decide how the accident actually happened, or whether
or not Mr I{aynes actually acted negligently.

It 15 central to Mr Walker’s case that every finding of fact that a Judge might have
reached would inevitably have resulted in a finding of primary liability. In other words,
his case is that there was no finding of fact that a Judge might have made which would
not have grven rise to a finding of primary liability.

It is Irwin Mitchell’s position that it is not the case that there was no finding of fact that
could have been made which would — or might — have resulted in a Judge dismissing Mr
Walker's claim entirely. There was ample evidence for a Judge to find that Mr Walker
had jumped or stepped onto the JCB just before or just as its arms were being lowered by
Mr Haynes, without Mr Haynes having any opportunity to prevent the accident, and at a
time when Mr Haynes had no reason to expect or foresee that Mr Walker would climb
onto the machine. Had such a finding been made, then there was every chance that the
Judge would have found that Mr Haynes had not acted negligently, and that Mr Walker

was solelv to blame for the accident.

The evidence in support of such a finding of fact, which would have been before the trial

Judge. was as follows:



il I'he entry in Hather's accident book (E/197) which recorded that “man had
rumiped on JCB whilst driver lowering arms.” — w:..’rﬂq...-&
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b I'he: evidence of Mr Haynes (B/70). He was clear in his evidence that he had not
seen Mr Walker before the accident happened, which strongly suggested that Mr
Wulker had indeed stepped onto the JCB either immediately before or just as its

arms were being lowered.

¢l I'he: evidence of Mr Derbyshire (B/73). He was clear in his evidence that he had
nct asked Mr Walker to help with re-fueling the JCB. That evidence was entirely

inconsistent with Mr Walker’s version of events.

dy I'he inconsistencies in Mr Walker’s own evidence which were patent from the
documents in the trial bundle (as set out further below). Those inconsistencies
were likely to lead a trial judge to conclude that either Mr Walker had no
recollection of what occurred, or that he was not telling the truth about how the
accident had occurred.

¢) I'he expert report of Mr Barker (B/350) which recorded that Mr Walker had told
him that he had been on the machine for only 4 — 5 seconds before the accident

happened.

It 15 possinle that a Judge might also have found that, even if Mr Haynes had seen Mr
Walker afier he had operated the control to lower the arms, he had not had sufficient time
to prevent the accident. It is also possible (although perhaps unlikely) that a Judge might

have found that, even if Mr Hayes had had the opportunity to see Mr Walker (perhaps
only very hriefly), Mr Hayes neither knew nor ought to have known that Mr Walker was

standing on the chassis rather than on the step. In that event, the Judge might have found

that Mr Hayes was not negligent.

In considering what finding of fact the trial Judge might have reached, the following

points must be taken into account:

a) Both Mr Haynes and Mr Derbyshire had attended court to give evidence to resist
Mi Walker’s claim. This was despite the fact that the accident occurred 6 years
earlier, and neither of them had any apparent financial interest in the claim.
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I'm: evidence of Messrs Haynes and Derbyshire had been consistent. When
approached by Mr Walker’s solicitor in February 1990, Mr Derbyshire had stated
that the accident was Mr Walker’s own fault (F/30). In addition, both witnesses
had been interviewed by Hather’s insurer. On 3™ August 1990, and after it had
carried out its investigations, Norwich Union responded as follows (F/99):

“Turning now to the circumstances of the accident, the evidence seems to
be that your Client jumped onto the JCB whilst it was still moving and
whilst the driver was in the course of lowering the front bucket. Your
Client was not required to do this and indeed your Client, through his own
experience as a machine driver, ought to have been aware of the dangers of
such foolhardy actions. It is quite clear that the JCB driver would have
had no time in which to prevent the accident happening and it seems clear
that the accident was entirely of your Client’s own making. We have no
hesitation in denying liability in this case.”

I'he evidence of Mr Walker had been entirely inconsistent in numerous respects.

I'he inconsistencies are addressed further below.

Mr Walker was almost certain to come across as an unreliable and unattractive
witness.  The likely quality of his evidence at the trial in December 1996 is

addressed further below.

Mr Walker’s evidence was inherently unbelievable. If he had really been on the
ICB for 30 seconds, then he must have been seen by Mr Haynes. If he had been
seen by Mr Haynes, then it was unlikely that Mr Haynes would have dropped the
bucket. Even if Mr Haynes had dropped the bucket despite having seen Mr
Wlker, there was no reason why he would have waited 30 seconds before so

doing,

M1 Walker would also have struggled to explain how he managed to hold onto the
IC'B with his right hand, hold onto the diesel hose (which he maintained was too
short) with his left hand and unscrew the filler cap all at the same time.

M1 Walker’s evidence would have been that the JCBs were always re-fueled with
the arms raised. If that were the case, why would Mr Haynes have lowered them

at all. let alone after a 30 second wait.

Mr Walker's demeanour was not only relevant to his credibility, i.e. whether or
no his evidence would be accepted. It was also fundamental to the merits. For
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his behaviour and conduct meant that a trial judge might well have found that he
wa just the sort of person who would have jumped onto the JCB while it was still

maoving and just as its arms were being lowered.

Mr Walker accepted in cross-examination that, if a person climbed onto a JCB without
warning. while it was moving, and placed his foot under a hydraulic arm, then he would

have onlv himself to blame if an accident then occurred.?

[he inconsistencies in Mr Walker’s evidence.

4 The inconsistencies in Mr Walker’'s evidence fall into two categories.

5 The first category of inconsistencies were those which were apparent from the trial
bundle (B1 and from other documents disclosed to Hather (in particular his witness
statement dated 6" February 1990 (E/40) which was exchanged in April 1991 (see F/222
& (/63)). Those inconsistencies could (and almost certainly would) have been put to Mr
Walker in cross-examination. The key documents are as follows:

a) Mr Walker’s statement of 6™ February 1990 (E/40) in which he said that the
accident occurred “just as I got myself into a steady position.” In the statement he
also made clear that diesel had not begun to flow when the accident occurred, and
he made no complaint about the length of the fuel pipe.

b} Mr Walker’s signed statement of 28" February 1990 (B/114 & E/51) in which he
again made clear that diesel had not begun to flow when the accident occurred,
and again he made no complaint about the length of the fuel pipe.

¢) I'he statement of claim in the original proceedings (B/7) in which it was alleged
that the accident occurred “as he was attempting to place the hose in the filler
pipe” (B/8).

d: I'he further and better particulars in the original proceedings (B/17) in which it
wirs alleged that Mr Walker had been standing on the chassis for “between 30 and
611 seconds” before the accident occurred (B/20).

Doy 2, 11,25 am
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The expert report of Mr Barker of Strange, Strange & Gardner (B/350) in which
Mr Barker twice recorded that Mr Walker had told him that he had been on the
chassis for “4 to 5 seconds™ before the accident occurred (B/353 & B/356). Mr
Barker also recorded that Mr Walker had made it clear that he had not inserted the
tiller hose into the tank opening when the accident occurred (B/353).

Mr Walker’s statement of June 1994 (B/48) in which he alleged that before the
accident occurred he had asked Derbyshire to start pumping, and had felt the
dicsel “surge through the pipe” (B/52). He also estimated that he had been on the
side of the JCB for *about 30 seconds” when Haynes lowered the shovel (B/52).

Mr Walker’s statement of November 1994 (B/63) in which he said that he was on
the side of the JCB “between 30 and 60 seconds before the accident occurred”
(B:64),

It was sugaeested on Mr Walker's behalf that he had always been consistent in his version

ol events  However, the relevant question is not whether he was in fact consistent, but
whether or not the trial judge would have thought he had been consistent (in the light of

the patent inconsistencies).

The second category of inconsistencies were those which were apparent only to Mr

Walker's own legal team. Those inconsistencies were and are still relevant, because they

gave Irwir- Mitchell reason to believe that Mr Walker would be a poor witness. The key

documenits are as follows:

da)

The report of Dr Zaman dated 13" June 1990 (C/146). Importantly Mr Walker
was asked to approve the contents of this report (F/79) and he did so (F/82). Dr
Zaman recorded: “The circumstances of the accident as stated by the patient are
that while he was climbing on this machine the hydraulic arms of the JCB were
ceming down and his left foot was trapped.”

Elliott Mather Smith’s instructions to counsel dated 28™ May 1992 (C/35) in
which they recorded that Mr Walker had told them for the first time (over 2 years
afier the accident) that fuel was already pumping when the accident occurred
(Cr36). Significantly, this was said by Mr Walker after he had received Mr
Mikey’s first advice in which Mr Makey had suggested that Mr Walker’s case



c)

d)

would be stronger if he had managed to place the fuel hose in the fuel tank before
the accident happened (C/29 at C/32).

Mr Barker’s letter of 3" April 1995 in which he maintained that: “the figure Mr
Walker gave us was 4/5 seconds™ rather than 45 seconds (C/132).

Mr Walker's comments during a meeting with Mr Ireland on 25" July 1996
{H/171) in which he said he had been standing on the JCB for “several seconds™
anc “a few seconds” before Haynes lowered the bucket (H/175), and that “he
climbed onto the JCB just before Haynes lowered the hydraulic rams™ (H/177).

[he likely quality of Mr Walker’s evidence at a trial in 1996.

¥4

For the tollowing reasons, Irwin Mitchell had every reason to suspect that Mr Walker

would come across as an unattractive and unreliable witness.

i)

b

c)

Mr Walker’s previous solicitors had felt the need to record that he was a “difficult
and demanding client” (F/166).

In March 1992 Mr Makey advised that he believed that Mr Walker was “likely to
2o overboard’ when giving evidence and not make a particularly good witness”™
(€29 at C/32).

frwin Mitchell received a letter from Mr Douglas (consultant orthopaedic surgeon)
n which he stated that, as a result of Mr Walker’s conduct during consultation, he
lelr it was impossible to produce a medical report and asked Irwin Mitchell to
instruct a different specialist (H/48).

Irwin Mitchell received a report from Mr Goodhead (consultant psychiatrist) dated
30" December 1994 in which Mr Walker was recorded as having said he suffered
{from blackouts in which he would go into a rage, that he had always had a temper
“but pow it was ten times worse” and that he got wound up easily (C/187 at
(/:88).
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f)

Irwin Mitchell had a number of direct dealings with Mr Walker which meant that
thev were entirely justified in fearing that at trial he would “lash out™ at Mr Swain,
Hather's witnesses and even the Judge. By way of example only:

i Mr Walker was “repeatedly short tempered and arrogant” when talking to
Mr Thomson’s secretary, Pat (H/41).

i) At his first meeting with Mr Ireland in March 1996, Mr Walker blamed
anyone and everyone, and suggested there was a conspiracy among the
doctors to do him harm (H/68).

1y In June 1996 Mr Walker accused Mr Ireland, Irwin Mitchell and his
doctors of “screwing things up for him” (H/146). He put the phone down
on Mr Ireland.

ivi In July 1996 Mr Walker was abusive to Mr Ireland and swore at him.
After ranting and raving he put the phone down on Mr Ireland (H/167).

) On 24™ July 1996 Mr Walker told Irwin Mitchell they were “sacked”
(H/169). After a long meeting with Mr Ireland the following day he
changed his mind (H/170 & H/171).

vir  In August 1996 Mr Walker accused Mr Barker of being in league with the
defendants. He launched into a tirade against the legal system, which he
said “stinks.” He said that if a judge decided he was partly to blame for
what happened then the judge would be a “fucking fool.” He again hung
up on Mr Ireland (H/219).

Vil In September 1996 he criticised Irwin Mitchell’s conduct and said that the
method of calculating future net wage loss “stinks”™ (H/223).

vit'y  In October 1996 he accused Dr Douglas of “stabbing him in the back”™
(H/237).

M1 Walker never, ever, accepted that he was or could be found to be in any way to
blame for the accident. There was every chance that when his own conduct was
puw to him in cross-examination by Mr Swain he would go into a rage and “lash

o
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