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I, DAVID ALAN WALKER,
Unemployed, will state as follows:-
Preamble
I. This statement is made to comply with the order of Jack J made on 15" July 2005 .

That order set out the preliminary issue to be determined and required the evidence

to be filed on my behalf limited to that issue‘w

!

Introduction
2. My claim of professional negligence against my former Barrister Charles Chruszez
QC and my former solicitors lrwin Mitchel! arises out of a claim for personal
injury, loss and damage, which occurred during the course of my employment with
Gary Hather Plant Hire on the 17" January 1990. I had gone with a work colleague
to a site where there was a broken down JCB (digger machine) and during the
course of refuelling it the hydraulic arms were dropped and my left foot was

crushed.

3. Initially I had my toes amputated on 30 January 1990, a bone trimming operation in
November 1990, a below the knee amputation on 8 November 1992, after which
there were problems with abscesses and I had further admission to hospital in 1993

Finally I had an above the knee amputation on 18 April 1996.

4, Gary Hather trading as Gary Hather Plant Hire (who I shall refer to as “Hathers”)
was my employer and proceedings were issued in Sheffield District Registry of the
High Court of Justice under action number 1990/W/6841. There was a trial on
liability only on 12® December 1996 but the matter was settled on the morning of
the liability trial in the sum of £95,000.00 plus costs. | produce as an exhibit
marked “DAW 17 a copy of the pleadings in this action.

Circumstances of the Accident

5. 1was employed by Hathers as a machine driver from August 1989. Normally 1
drove heave plant on sites such as 360 degree excavators which are tracked

vehicles rather than wheeled and are a different type of machine from that involved
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on the 17" January 1990 which was a JCB Sitemaster. I could cover other types of
machinery for example if someone was off work. 1 have never seen an operative

manual for the JCB either from Hathers or any former employer.

6. Briefly on 17 January 1990 | went with another employee Stephen Derbyshire to a
site at Meadowhall, Sheffield to repair a machine. We were in a pickup equipped
with Diesel fuel and a hosepipe. At the end of dealing with the hydraulics of the
digger machine, a JCB Sitemaster, it needed to be refuelled. Fuel had to be
pumped by hand through a hose which had to be put into the filler pipe of the
JCB’s fuel tank. This filler .pipe was in front of the windscreen of the cab of the
JCB. 1 had positioned myself on the JCB, I put my right foot on the metal grid step
underneath the cab, grasped the grab handle on the framework of the cab and put
my left foot on the chassis of the JCB so that I could unscrew the filler cap and
insert the fuel hose. [ intended to stay there during the refuelling. Without warning

a Mr Haynes, the driver of the JCB lowered the hydraulic arms and crushed my left

foot.

7. The more detaiied circumstances leading up to the accident and giving rise to the
claim for personal injury, loss and damage are set out in the copy witness
statements annexed hereto and marked “DAW 2 » which were exchanged in my
original proceedings against Hathers. | will make comments on the issues later in

this statement.

Legal Representation

8. | instructed Irwin Mitchell solicitors to take over conduct of my professional
negligence claim from earlier solicitors Elliot Mather Smith on or about the 3 1¥
August 1994. Irwin Mitchell went on record as acting for me on the 24" October

1994.

0. Initially, Mark Thompson had conduct of the matter on my behalf, until March
1996 and thereafier it was taken over by Stephen Ireland who conducted the matter

up to the liability trial.

10.  lIrwin Mitchell initially instructed Mr H Whitcomb but later involved Mr C

Chruszez QC to represent me.

Engineering Evidence

11. My former Solicitors Elliot Mather Smith had instructed a Mr Barker of Strange

Strange & Gardner to prepare a report in support of my claim for personal injury,
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loss and damage; which report was produced and dated the 10™ December 1993.

(See attached exhibit markedDAW 37).

12. I was unhappy with that report from the outset, and at a conference with Counsel
(Mr Whitcomb) at Irwin Mitcheli’s offices an the 2" March 1995 I instructed Irwin
Mitchell to obtain a report from a different engineer. That instruction was
contained in the typed note of conference dated 2™ March 1995, (see attached
exhibit marked “DAW 4%), and also in a handwritten file note dated the 7" March
1995 (see attached exhibit marked “DAW ) |

73 There was an issue concerning the time that Mr Barker had recorded that [ was on
the machine before the hydraulic arms were dropped. [ am aware from the note of
2nd March 1995 that there was a discrepancy between the report and the expert’s
own site inspection note. The expert’s note says 45 seconds but his report says 4 to
5 seconds. | remember that at the site inspection there had been lengthy
discussions about this.  After going through the procedure of events up to the
accident occurring the time of 45 seconds was arrived at as a compromise between
my estimates of between 30 and 60 seconds when Haynes lowered the bucket. At
no stage had I said that 1 had been on the machine for only 4 to 5 seconds. [ said
45 seconds and this has been mis-recorded by Mr Barker in his report. My other
statements and instructions had consistently said that I had been there for between
30 and 60 seconds. This was an important issue in the case as Hathers were
arguing that I had jumped onto the JCB as it was still moving. The file note of i
March records that Irwin Mitchell saw that Mr Barker had originally written 45

seconds but had changed it in his report to 4 to 5 seconds.

14.  Also contained in that note of the 2" March 1995 is the Opinion of Mark
Thompson, who states “my own view, and this was endorsed by Henry Whitcomb,
was that Mr Barker will not impress as a witness. He appears to fook at the case
from the Defendant’s perspective. of course, Mr Barker is normally instructed by

the insurers and it may well be that he has developed a pro-Defendants’ stance.”

15.  Under section 5 “action required”, are detailed the steps that should have been
taken to prepare my case for trial including “5.8 instruct expert in place of Mr

Barker......”.

16. There was also an intention to obtain a handwriting expert’s report because it

appeared that one of the defence witnesses Mr Derbyshire had signed a document
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