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Introduction

On the 12™ December 1996 the Claimant in these proceedings, Mr David Walker,
settled (on the morning of the day fixed for trial) a personal injury action which he
had brought against his former employer, Gary Hather Plant Hire, by writ issued on
15" October 1990. The settlement, which was reflected in a consent order of that
date, was in the sum of £95,000 together with the costs of the proceedings. By these
present proceedings, started by Claim Form issued on 11" December 2002, the
Claimant sues Mr Charles Chruszcz QC, leading counsel acting for him at the trial.
and Irwin Mitchell, the solicitors acting for him at the trial. He alleges that Mr
Chruszcz and Irwin Mitchell gave him negligent advice as to settlement. in
consequence of which he settled when he should not have done; and has suffered loss
and damage accordingly.

The trial before me was of a preliminary issue directed to be determined by Order of
Jack J dated 22" November 2005, which clarified and supplemented a previous Order
of Jack J dated 15™ July 2005. The agreed basis for the trial of the preliminary issue
was that it should be decisive as to the issue of breach of duty. Quantum, if it arose,
was 1o be left to a subsequent hearing (if quantum could not be agreed).

At the trial before me, which lasted over 5 days, Mr Walker was represented by Miss
Susan Rodway QC and Mr Paul Stewart. The First Defendant, Mr Chruszcz, was
represented by Mr Jeremy Stuart-Smith QC and Mr Spike Charlwood. The Second
Defendant, Irwin Mitchell, was represented by Mr Ben Elkington.

Background Facts
4.

In order to explain the basis for the present claim it is necessary to set out the
background facts in a little detail.

Mr Walker was born on the 27" July 1959. After leaving school, he worked for a
number of years as a plant or site operative. He became experienced in driving
vehicles used for such purposes, including hydraulic excavators and JCB’s. He was
awarded a Skills Training Certificate for Safety during 1989.

In around December 1989 he started work for Gary Hather Plant Hire, 2 firm based in
Rotherham, as a plant operative. The firm (“Hathers™) had a number of machines,
which were contracted out (with drivers) for use on various construction sites.

On the moming of 17" January 1990, Mr Walker attended Hathers® yard in
Rotherham. It transpired that there was to be a dispute as to why he did so. Mr
Walker’s position was that he reported for work. It was, however, common ground
that Mr Walker’s car had previously broken down. (Mr Walker had chosen to
continue driving notwithstanding that at the time — although not disclosed to Hathers
—he was subject to a driving disqualification order.) It was the position of Mr Hather
that. on the previous day, he had explained to Mr Walker that he could not arrange for
someone to transport Mr Walker to and from his place of work and that, in effect. Mr
Walker was laid off until his car was relgaimd. Mr Hather further was to say that Mr
Walker was only at the yard on the 17" January because one of Mr Hather’s fitters
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had (on Mr Walker's request) collected Mr Walker who had been trying
unsuccessfully to bring his defective car back from where he had had to abandon it.
The position of Mr Hather was that it was only for that reason that Mr Walker was at
the yard that day; and he was not there reporting for work.

At all events. after he had returned to the yard on the moming of 17" January 1990,
Mr Walker then left in a vehicle with another employee of Hathers, Mr Derbyshire.
and they travelled to a site at Carlisle Street, Sheffield, where a JCB belonging to
Hathers (the relevant driver being Mr Haynes) required refuelling. There was also to
be a dispute as to how this came about. Mr Hather’s position was that he had no idea
that Mr Walker had gone with Mr Derbyshire. Mr Derbyshire was to say in a later
witness statement that Mr Walker had been hanging around the yard, looking for
someone to help him with his car, and simply asked him (Mr Derbyshire) if he could
come along for the ride. Mr Walker’s position, on the other hand, was that Mr
Derbyshire asked him to go to the site to help with the refuelling, which was
customarily (according to Mr Walker) a two-man job.

At all events, there was and is no dispute that Mr Walker did go to the site and there
was and is no suggestion that he was on the site unlawfully.

Mr Derbyshire had brought with him two five-gallon drums of hydraulic fluid and it
seems that the hydraulic oil tank of the JCB was filled before the diesel refuelling was
undertaken. Mr Walker was to say that he assisted in that hydraulic operation; Mr
Derbyshire was to dispute it, saying he did it on his own. Mr Haynes, at all events,
then manoeuvred the JCB alongside the pick-up truck which Mr Derbyshire had
driven to the site, for the purpose of refuelling. On the back of the truck was a tank
containing fuel. which required to be pumped through a hose into the filler pipe of the
JCB.

The position of Mr Derbyshire and Mr Haynes was to be that refuelling was usually a
one-man job, and they neither required nor expected Mr Walker- who, they said, had
been sitting in the passenger seat of the truck to involve himself in the operation.
The position of Mr Walker was that he was there to help with the diesel refuelling,
which he said was usually a two-man job, and in fact, according to him, he took hold
of the fuel hose while Mr Derbyshire stood on the back of the truck to pump the fuel.

There was also to be a pronounced disagreement between Mr Walker on the one hand
and Mr Derbyshire and Mr Haynes on the other hand as to what happened next.

[ was shown photographs of the type of JCB being used at the site on that date. The
driver’s cab is so designed as to provide excellent all round visibility. On the left side
of the cab is a step, which the driver can use to get into the cab (an operation which, it
was said in evidence, could take a fit and experienced operative 1-2 seconds to do).
There is also a handle set into the left side of the cab to assist in climbing up. On each
side of the bonnet is a hydraulic arm attached to the bucket which would be lowered
as the bucket was lowered — the maximum drop length of the bucket being in the
order of 8 feet 8 inches and on the top of the arm was a feed pipe used for the
passage of hydraulic fluid. There is a ledge below that arm, rather broader at the
driver’s end and narrowing somewhat as it proceeds down the chassis. The fuel filler
cap is sited somewhat to the left side of the bonnét. about 5 feet 3 inches above the

ground.
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Mr Walker is 5 feet 8 inches tall. At the time he was a fit and wiry man. It was not in
dispute that at that stage he got onto the JCB, putting his right foot on the step and his
left foot on the ledge, below the hydraulic arm. It was common ground that he did so
while the engine was still running, with Mr Haynes in the cab. According to Mr
Walker, he did this in order to assist with the refuelling, he carrying the hose in his
left hand for that purpose, which (according to him) Mr Derbyshire had passed to him.
It was also common ground that Mr Haynes had manoeuvred the JCB near the ‘truck
with its bucket raised, but not to its full extent — perhaps some 2 feet off the ground.
There was potentially some dispute as to what direction (forward or reverse) the JCB
had been moving.

In a witness statement dated 28" June 1994, Mr Walker described what happened in
these terms:

“19. It was necessary for me to climb.onto the side of the JCB.
There are two reasons for this. The first reason is that the
hosepipe from the diesel tank on the pick-up was about 6 feet
long. The fuel tank on the pick-up was about 5 feet from the
JCB. Since the hosepipe was so short it was necessary for me
to hold the end of the hose inside the neck of the fuel filler cap
or else the hose would have simply flipped out as soon as the
fuel was pumped through. The second reason is‘that the fuel
filler cap is about 5 foot 3 inches about ground level and 15
inches in from the door frame. [ am 5 feet 8 inches tall. It is
necessary to be able to look into the neck of the fuel filler cap
to check when enough fuel has been pumped in. If this is not
done the fuel may overspill onto the hot engine.

20. The JCB was stationary. The front shovel was raised about
2 or 3 foot off the ground. I put my right foot on the step at the
side of the driver’s cab door and put my right hand on the hand
rail on the cab. I was holding the fuel pipe in my left hand. I
pulled myself up onto the machine. I put my left foot onto the
chassis of the JCB in order to get a firm stance. Roy Haynes,
the driver, was sat in his cab facing forwards. He would have
clearly been able to see me.

21. 1 unscrewed the fuel filler cap. I inserted the hose in to the
neck of the fuel filler cap. I shouted to Derbyshire to start
pumping. He started to pump the fuel through and I could feel
the diesel surge through the pipe. Whilst Derbyshire was
operating the pump and as | was stood on the side of the JCB
the driver lowered the front shovel on to the ground. As he did
this the hydraulic ram crushed my left foot against the chassis.
| estimate that at the moment Haynes lowered the front shovel I
was on the side of the JCB for about 30 seconds. :

22. 1 felt tremendous pain and screamed out to the driver to
stop. I could feel my foot being crushed. 1 let go of the fuel
pipe and continued to. scream but the driver did not raise the
front shovel straightaway and as I continued to scream my foot
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16.  In a relatively short witness statement dated 22™ March 1991 Mr Haynes described
the position in this way:

“Stephen Derbyshire then suggested that whilst he was there he
would fill the JCB with diesel from a tank on the back of the
pick-up. Dieseling is usually carried out by one person only
and | expected Stephen Derbyshire to do this job.

‘The pick-up was parked on sludgy ground and Stephen said he
would move it to dryer ground and he asked me if I would
move my machine to a position alongside the pick-up.

The pick-up was parked and Stephen got onto the back of the
vehicle whilst I manoeuvred the JCB alongside.

I noticed that as | was manoeuvring, Mr Walker was still in the
cab of the pick-up.

I had to reverse first of all in order to get as close as I could to
the pick-up. I then drew forward travelling slowly at no more
than 5 mph to a position alongside the pick-up. At this point
my bucket would be one or two feet off the ground. I then
dropped my bucket and all of a sudden heard a shout. I looked
towards where the sound was coming from and saw David
Walker on the side of the machine and I immediately realised
what had happened. I raised the bucket to free Mr Walker’s
foot.

I have since learned that Mr Walker jumped onto the side of my
machine whilst it was still moving but I did not see him get out
of the pick-up or jump onto the machine since 1 was concerned
with manoeuvring the JCB into the comect position. The
bucket stops immediately the control lever is released. Having
said that the bucket arm which trapped Mr Walker’s foot would
only have to move a very short distance and it is unlikely that I
would have been able to prevent the injury even if I had seen
Walker jump onto the machine. At the time of the accident I
was more concerned with looking out for traffic although when
[ heard the shout, I was looking forwards and was not distracted
by anything else. I certainly did not expect anybody to jump
onto the machine and this is something which should never be
done for safety reasons. It is certainly not usual practice for
whoever is dieseling the machine to jump onto it whilst it is
still moving.

Whenever the refuelling exercise is undertaken. there is never
any problem. There is never any strain on the hose as
described by Mr Walker, and Mr Derbyshire always undertakes
this task alone whilst I remain in my machine.”
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Mr Derbyshire put in a witness statement dated 28" March 1991. He too said that the
usual practice was for one person to do the refuelling; and that:

“It is always my practice to wait on the back of the pick-up for
the machine to come alongside and I have to wait for the arms
of the machine to be fully down on the floor so that I can get to
the JCB’s tank. The JCB driver can see me on the back of the
pick-up, he will bring his machine slowly to a halt, he switches -
off the engine and waits for me to climb onto the JCB. To
refuel his machine, he remains in the machine as it is a one-
man job to refuel the JCB. The hose I use to refuel is of
adequate length and is some 15 feet long.”

He went on to say that the JCB is driven close to the truck and there is no difficulty
with the hose coming out of the JCB’s tank. He then said this:

“On the day in question, I had no way of knowing what Mr
Walker was intending to do, he certainly never told me

Unknown to me and without my instructions it appears that he
must have jumped onto the JCB, although I did not see him do
this because I had my back to him. I heard a scream and tumed
round to find that Mr Walker’s foot had become trapped as the
arms of the JCB were lowered, I do not know why he did this,
in my view, it is a matter of common sense not to jump onto
moving machinery, I certainly did not ask him to do this and I
did not expect him to.”

Mr Walker was taken to hospital. The consequences of the injury he suffered were to
prove appalling. He endured a senies of operations. First, his toes had to be amputated.
Gangrene developed and in a further operation his left leg was amputated below the
knee. Further complication arose (perhaps in part because of a pre-existing injury) and
eventually in 1996 Mr Walker’s leg had to be amputated above the knee. It is only
too easy to imagine the pain and distress that will have been caused to Mr Walker, as
well as the effects on him psychologically and personally.

While he was on the ward in hospital in January 1990, Mr Walker was given the name
of a firm of solicitors, Wilford Smith. A representative of the firm prepared an
internal accident report on 28" January 1990, having interviewed Mr Walker. That in
part read as follows

“I stand at side of pick up to receive pipe from pick up from
fitter who was already on back of pick up.

Passed pipe to put into diesel tank on machine. I tumed around
when received it — JCB just coming to halt. Bucket raised
approx 2-3" whilst reversing. Put right foot on step o/s drivers
door & right hand on rail, pipe left, pull up foot onto chassis of
JCB to stand firm. Unscrew cap from diesel tank on bonnet,
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